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Preface

Fundamental principles and rights at work are atdbre of ILO’s decent work agenda. The ILO
Declaration on Fundamental Principles and Rightdhark and its follow-up was adopted by
governments, workers and employers at the IntemaliLabour Conference in 1998. The principles
and rights enshrined in the 1998 Declaration -etimination of child labour, forced and compulsory
labour, discrimination at work and respect for ffem of association and collective bargaining — are

recognized as universal human rights.

The Fundamental Principles and Rights at Work BraflflJNDAMENTALS) provides leadership
and knowledge to sustain and accelerate progresarde the full realization of those rights
worldwide. A central component of its integrateda&tgy (2015-2020) is to further enhance global
understanding of effective policies in order tolthia solid human rights and business case for the
promotion of fundamental principles and rights atrkv The strategy recognizes the importance of
research on labour recruitment and employment ipexctas a basis for more effective laws and

policies to prevent violations of fundamental right work.

This working paper has been published as part OfdlFair Recruitment Initiative announced by the
Director-General at the International Labour Coafiee in 2014. This multi-stakeholder initiative is
implemented in collaboration with the ILO’s LaboMWMigration Branch (MIGRANT) and many
international, regional and national partners. Aghsit is also an integral part of ILO’s Fair Magion
Agenda that seeks to broaden choices for workefisdodecent work at home and abroad, with full

respect of their human and labour rights.

A central pillar of the Fair Recruitment Initiative to advance and share knowledge on policies,law
emerging practices and challenges related to ttreiteent of workers within and across countries.
We hope that this working paper will stimulate gt discussion and effective action to foster fair

recruitment practices, prevent human trafficking emreduce the costs of labour migration.

We would like to thank Jennifer Gordon for this ioniant piece of research. Thanks are also extended
to the Open Society Foundations which administened supported this research through the Open
Society Fellowship. The ideas, opinions and commerpressed within this publication are entirely
the responsibility of its author and do not necelyseepresent the views or policies of the Open

Society Foundations or the International LabouraDization.

Corinne Vargha, Chief Michelle Leighton, Chief
Fundamental Principles and Rights at Work Branch Labour Migration Branch
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Glossary®
Term

Labour recruiter

Private employment
agencies

Migrant worker

Trafficking in
Persons

Definition

The term “labour recruiter” as expressed in thec&dr Labour
(Supplementary Measures) Recommendation, No 2038,refer to
both private and public entities that offer laboecruitment services.
Private entities can take many forms: formal (eegistered under
commercial or other law) or informal (not regiseireuch as informal
sub-agents), profit-seeking (e.g. fee-charging egsh or non-profit
(e.g. trade union hiring halls).

Private employment agencies fall within the defamt of labour

recruiters. In particular, they are defined by IB@nvention No. 181
as “a natural or legal person, independent of thiglip authorities,

which provides one or more of the following labonarket services:
(a) services for matching offers of and applicatidor employment,
without the private employment agency becoming dypto the

employment relationships that may arise therefrdb); services
consisting of employing workers with a view to nraki them

available to a third party, who may be a naturallegal person
(referred to below as a "user enterprise") thaigasstheir tasks and
supervises the execution of these tasks; (c) atbeices relating to
job-seeking, determined by the competent authaitgr consulting
the most representative employers and workers agi@ons, such as
the provision of information, that do not set oatrhatch specific
offers of and applications for employment.” (Art1L

As per the International Convention on the Protectf the Rights of
All Migrant Workers and Members of Their Familiesfidition, a
migrant worker is “a person who is to be engageangaged or has
been engaged in a remunerated activity in a statdich he or she is
not a national”. In some cases, “internal” migrardrkers who are
recruited within a country may face similar risks #hose crossing
international borders. Where the report refersiternal migrants, this
iIs made clear in the text.

Article 3, paragraph (a) of the Protocol to Preye®tppress and
Punish Trafficking in Persons defines Trafficking Persons as the
“recruitment, transportation, transfer, harbouramgeceipt of persons,
by means of the threat or use of force or othem$&oof coercion, of

abduction, of fraud, of deception, of the abusepoWer or of a

position of vulnerability or of the giving or reség of payments or
benefits to achieve the consent of a person hasongol over another
person, for the purpose of exploitation. Explogatshall include, at a
minimum, the exploitation of the prostitution ohets or other forms
of sexual exploitation, forced labour or servicglgyvery or practices
similar to slavery, servitude or the removal ofang’.

! This Glossary only contains definitions that arevjled in international standards.

vi



Forced labour

The ILO Forced Labour Convention, 1930 (No. 29¥jras forced or
compulsory labour as "all work or service whickeisacted from any
person under the menace of any penalty and forhwihie said person
has not offered himself voluntarily.” (Art. 2 (1))he Protocol of 2014
to the Forced Labour Convention, 1930, reaffirmeis definition,
and stressed the need for “specific action ag#iaffiicking in persons
for the purposes of forced or compulsory labouirt.(1 (3))

Vii



List of acronyms

CIERTO

Ciw
EFI
ESB
ESDC
FLOC
GLA
ILO
MoU
NCGA
NGA
NLRC
POEA
SNA

UFW
UNDP

Workers Centre for Research, Recruitmerd, niaining (Centro de
Investigacion, Entrenamiento, y Reclutamiento deb&jador Organizado),
USA

Coalition of Immokalee Workers, USA
Equitable Food Initiative, USA

Manitoba Employment Standards Branch
Employment and Social Development Canada
Farm Labour Organizing Committee, USA
Gangmasters’ Licensing Authority, UK
International Labour Organization
Memorandum of Understanding

North Carolina Growers’ Association, USA
National Guestworker Alliance

Philippines National Labour Relations Comnuossi
Philippines Overseas Employment Agency

Foundation for Employment Standards (Stichtitggmering Arbeid),
Netherlands

United Farmworkers Union, USA

United Nations Development Programme

List of Figures

Figure 1:
Figure 2:
Figure 3:
Figure 4:

The Basic Labour Supply Chain

The Basic Product/Service Supply Chain

The Complete Labour Supply Chain

Integrated Labour and Product/Serviggp8uChain

viii



1. Approaches to Regulating Recruitment: An Introduction

In today’s transnational labour markets, tens dfionis of people regularly travel across borderd an

continents for a wide range of temporary work. Migs are hired to do everything from harvesting
fruits and vegetables to nursing, construction, mater programming and waiting on tables of
tourists. Most migrant workers find these jobs tlgio a labour recruiter. Recruiters are central to
international migration, a phenomenon that now erpasses an estimated 232 million pedplEhey

are omnipresent in all sectors that employ migvasrkers.

Global labour recruiters operate in a world thah@f-light and half-shadow. Once an employer
decides to contract migrant workers from abroaddibror part of its workforce, recruiters offer
functions that are useful to both the employer ahd migrant. These include identifying,
interviewing, and processing visa documents of i@k workers, matching them with jobs abroad
and helping them travel to their destinatiofihese positive contributions to labour mobilitynca
sometimes be eclipsed by the abuses that arideeimetruitment industry. Unscrupulous recruiters
charge fees for every possible service relatedigwation; discriminate on the basis of gender and
age, make false promises about the job on offémerdestination country to increase the amount that
migrants are willing to pay, or lend money at ususi rates to cover these outsized expensiss
behaviour represents a business madethe industry that creates unfair competition drad a

negative impact on working conditiohdhe criminal end of the market is occupied by daent

2 See ILO, World of Work Report 2014: Developing wiibbs (2014), at 183, available at
http://www.ilo.org/wemsp5/groups/public/---dgrepslrt-dcomm/documents/publication/wecms_243961.pdf.

3 For an overview of recruiters’ positive functidnshe context of labour migration, see UNDP, Guigthe Invisible Hand:
Making Migration Intermediaries Work for Developnteat 10-17 (Apr. 2009) (by Dovelyn Rannveig Aguiias

4 Recruiters have plenty of company in reaping pdfivm migration. Other actors in the migratiodustry charge high
fees for mandatory medical exams, job traininguiregl insurance, and bribes to government officials

® There is a healthy debate over whether what | keveed the “routine abuses of labour recruitmshtiuld also be
understood, and addressed, as forced labour. $eelanie A. Chuang, Exploitation Creep and the Wimgsof Human
Trafficking Law (2015); ILO, Global Alliance Against Forced Labour: Global Report under the Follow-up to the ILO
Declaration on Fundamentatiftiples and rights at Work 2005 (2005); Ben Rogaly, Migrant Workers in the ILO's 'Global
Alliance Against Forced Labour' Report: a criticppeaisal, FIRD WORLD Q. (2008); Klara Skrivankova, Between decent
work and forced labour: examining the continuef exploitation, Joseph Rowntree Found. (2010); Rebecca Smith, Guest
Workers or Forced Labor,BW LAB. F., Fall 2007. The distinction in many cases @glly important (because more
remedies are available for forced labour than folations of statutes about recruitment, where tidgt) and also
politically important as a way to frame the issublIcly. It is not necessary to decide this quastn order to decry these
conditions as unfair to migrants, and to beliea tkeplacing them with more equitable arrangemisrds important goal.
5 In recent years, concern about abuses perpetrgtestruiters has soared. For just some of thertegince 2012
highlighting problems with recruitment and recomutiag reforms in the context of guest work prograraiimethe United
States, see Alejandra Constanza Ancheita Pagaz@isel@ Lisa Bonnici, Quo Vadis? Recruitment and Ganting of
Migrant Workers and Their Access to Social Secuilitye Dynamics of Temporary Migrant Labor Systemslorth and
Central America, INEDIM (Feb. 2013), at 40 [hereteaAncheita Pagaza & Bonnici, QW¥adis?]; Recruitment Revealed:
Fundamental Flaws in the H-2 Temporary Worker Pangand Recommendations for Changeyt®o DE LOSDERECHOS
DEL MIGRANTE, INC. [hereinafter Centro de los Derechos del Migrante, Recruitment Revealed]; Visas, Inc: Corporate Control
and Policy Incoherence in the U.S. Temporary Lahymtem, GOBAL WORKERSJUST. ALLIANCE, at 40-45 [hereinafter
GLOBAL WORKERSJUST. ALLIANCE, Visas, Inc.] The American Dream Up for Sale: A Blueprint for Ending International
Labor Recruitment Abuse HE INT'L LAB. RECRUITMENT WORKING GROUP [hereinafter ILRWG, The American Dream Up
for Sale] Leveling the Playing Field: Reforming the H-2B Program to Protect Guestworkers and U.S. Workéxs L
GUESTWORKERALLIANCE ; Mary Bauer & Meredith Stewart, Close to Slavery: Guestworker Programs in the United States,
S.POVERTY L. CENTER (2013).




actors who charge migrants for access to non-ewigtebs, and organized criminals who may
smuggle migrants to locations where they are fotoedork without pay and prevented from escape

by threat of violence.

In some cases, after migrant workers arrive orjdberecruiters remain available to be called in by
the companies where they labour if protest is mgwiWwhether they employ the migrants themselves
or are only responsible for their placement, unsglous labour recruiters may threaten to repossess
collateral on loans, bring in immigration officidls initiate deportation proceedings, and use wicde

against families back home, all to help the emplogaintain control over the migrant workforce.

It is important to note that there is no fixed skettemporary jobs” for which recruitment servica®

required. Recruitment agencies and their assoomtwork actively to expand their market share,
including by recruiting temporary workers from a#8 Certain aspects of recruitment have proven
resistant to regulation. A number of migrant-arigovernments limit recruitment fees and costs, and
require recruitment agencies to obtain a license lack the capacity and political will for effeati

enforcement against principal recruitment companiesch less their many sub-agents and brokers.
Some origin countries also educate potential migrabout legal protections during recruitment and
employment abroad, but the knowledge offered ilsassions is of limited use where recruiters are

the gatekeepers determining access to work andogmamgl can ask immigration agents to deport

These issues recur in every labour migration corridDovelyn Rannveig Agunias, of the Migration Rglinstitute

(“MPI"), has been publishing policy briefs on reitnobent issues in the Asia-Middle East corridor sitite mid2000s; for a
summary of her findings, see Regulating Private Reoant in the Asia-Middle East Labour Migration @dor,

MIGRATION PoL’Y INST. (Aug. 2012). A number of excellent studies on uéonent abuses in different places around the
globe have been issued in the past year aloneB&ssna Farbenblum et al., Migrant Workers’ Accesdustice at Home:
Indonesia, ®ENSoC’'Y FOUND. (2013) [hereinafter Farbenblum et al., Migrant Wavek Access to Justice§arah Paoletti et
al., Migrant Workers’ Access to Justice at HomepaleOPENSoC'Y FOUND. (2014)[hereinafter Paoletti et al., Migrant
Workers’ Access to Justiceé{atharine Jones, What Works in Recruitment Monitoring and Welfare Assistance: A review of
how international recruitment and welfare assigdnagegulated, monitored and enforced in Colomloezé&ss Member
States and key CPMS destination States, IOM (forttirwg 2014) (draft on file with author) (hereinaftemes, What Works
in Recruitment Monitoring [draf); Piyasiri Wickramasekara, Regulation of the Recruitment Process and Reduction of
Migration Costs: Comparative Analysis of South A§apBAL MIGRATION PoL’Y AsSSOCIATES(Oct. 1, 2013); Rex Varona,
License to Exploit: A Report on the Recruitment Fcast and Problems Experienced by Filipino Domeaaftickers in Hong
Kong, ALLIANCE OF PROGRESSIVEL AB. (Oct. 2013); Ray Jureidini, Migrant Labour Recruitment to Qatar: Report for Qatar
Foundation Migrant Worker Welfare Initiative L 80MSBURY QATAR FOUND. JOURNALS (2014) [hereinafter Jureidini, Migrant
Labour Recruitment to Qatar]. Moreover, the Intdoreal Labor Recruitment Working Group maintainsugalated list of
such reports, see Fair Labor Recruitment; ILRWG: Protecting Rights. Transforming Policy. Ensuring Justice,NT'L LAB.
RECRUITMENT WORKING GROUP.

" See, e.g., Julia Preston, Company Banned in Efid?totect Foreign Students From Exploitation, Nivhes (Feb. 1,
2012), http://mww.nytimes.com/2012/02/02/us/compéinp-banned-in-effort-to-protect-foreign-
students.html?pagewanted=1& r=0. See also, Cotifiscaf Property Titles in Guatemala by Recruitef§@mporary
Workers with H-2B Visas, GBAL WORKERSJUST. ALLIANCE, available at http://www.globalworkers.org/our-
work/publications/confiscation-property-titles @panish only) [hereinafter.@BAL WORKERSJUST. ALLIANCE,
Confiscation of Property Titles in Guatemala] fatescription of how recruiters in Guatemala rougirdgmand the deeds to
migrant workers’ property at home as security é@ms, and threaten to seize the properties in ¢od=yntrol migrants
while abroad.

8 See Neil M. Coe et al., The Business of Tempor#affiSg: A Developing Research Agenda@&RAPHYCOMPASS (Aug.
2010), at 1055, 1063 [hereinafter Coe et al., Thariegs of Temporary Staffing].

9 See Centro de los Derechos del Migrante, Recruitment Revealed, supra note 7, at 24; Jones, What Works in Recruitment
Monitoring (draft), supra note 7; Paoletti et al., Migrant Workers’ Access to Justisepra note 7, at 153; ROBYN

MAGALIT RODRIGUEZ, MIGRANTS FOREXPORT. HOW THE PHILIPPINE STATE BROKERSLABOR TO THEWORLD (2010), Chapter
6.




“troublemakers” who demand rights on the job. Degibon countries have until recently shown little
interest in addressing recruitment abuses thatlynostur outside their jurisdiction unless they mee
the high threshold of the legal standard for tckifig in human being®. As a result, global labour

recruitment has earned a reputation as ungovemdragovernable.

This paper is the result of a yearlong inquiry iptussible courses of action that would address the
recruitment governance gap, with particular atentio the abuses that affect a large number of
workers. It touches only lightly on problems wittcruitment and the factors impeding its regulation
that are well-documented elsewhé&relnstead, it seeks to explain why the market fmruitment
operates as it does and to propose responsesdifi@sa those market factors directly. It is written
with recruitment from Mexico to the United Statesmind, but its goal is also to offer insights
relevant to other origin and destination corridivat share some of the key features of the Mexico-
U.S. setting?

At the core of the paper is the call for an apphot@at until recently has been little in evidence:
reshaping the market for recruitment services lplinng the most powerful actors in that system,
the employers in destination countries at the tfofve@ labour supply chain. The study finds elersent
of such an approach in regulatory efforts in thiiffiines, the Netherlands, the United Kingdom, and
several Canadian provinces and in three agreememgistiated with employers by U.S. agricultural

workers’ organizations to govern the terms of rigorent for migrant workers further down the chain.

The study draws on these public and private castiest to propose key features of a regime that
could—finally—promote forms of recruitment that peeve its important matching functions, but do
so at a fair cost that is shared by all of the ractioat benefit from labour migration, rather thasting

primarily on the backs of recruited workers.

10 A further obstacle is the lack of coordinationvizen agencies charged with addressing traffickimuse overseeing
labour recruitment and migration, and those thé&irer labour standards. See, e.g., Judy Fudge aGGdre Chains,
Employment Agencies and the Conundrum of JurisgtictDecent Work for Domestic Workers in Canada, 28.0.0F
WOMEN IN L. 234, 244246 (2011); see also Jones, What Works in Recruitment Monitoring (draft), supra note 7, at 68.

M See sources cited in footnote 7.

12 For a review of those key features, see Secti¢iCsveats”) below.







2. The First Step: Understanding the Structure of the Market for

Labour Recruitment

The global recruitment business is enormous angiggprapidly= It is also astoundingly complé.
While some large companies recruit through intehuahan resource departments, low-wage workers
in legal temporary labour migration programmes @@e commonly hired through independent
recruitment entities. The industry is made up efeb of moneylenders, notaries, brokers, and sub-
agents in remote villages (some of whom are migrants themselves, recruiting for their own employer);
recruitment firms in key cities of migrant origirountries and their counterparts in destination
countries; and the multi-national agencies that manage most high-skilleduignent. On arrival,
some agencies hand the migrants over to their gmpl®thers function as staffing companies,
leasing workers out to firms in the destination rtoy while remaining the migrants’ employer of

record®®

The abuses perpetrated by unscrupulous labouritersrs-and others in the migration industey-
are notorious. Whatever the limits set by lawsfaad costs are often much higher than the average
annual income in the migrant’s origin country, giyirise to a sub-industry of moneylenders offering

loans at usurious ratés. False promises are commonplace, ranging fromeiesentations about

13 See, e.g., IOM (Jones), What Works in Recruitmeanitbring, 2015, supra note 7, at 23. (“SincelB&0s the numbers
of recruitment agencies and brokers which expalienternational migration process have burgeamdbth Colombo
Process Member States (CPMS) and destination stiites For instance, in Sri Lanka, the numberezfuitment agencies
has increased five-fold in the twenty years sin@@51 In China, the number of agencies has grown #dail large state-
owned corporations) at the beginning of the 1980asver 3000, now a mixture of both state-owned @mdite, by 2005.”)
(Citations omitted).

14 For a useful effort to map that complexity in ameridor, see Centro de los Derechos del MigranteruRenent
Revealed, supra note 7, at 11-12.

15| will refer to labour recruiters as “recruiterst “agencies,” and to the businesses that conivitlstagencies to obtain a
migrant workforce as “employers” or “firms.” Altligh recruitment relationships are complex, theeehao basic kinds of
global labour providers: recruitment agencies daffisg agencies.

Recruitment agencies recruit workers to fill jobsffans in other countries. They process migraimshigration papers and
transport them to the location in the destinatioantry where they will work. At that point, thewid the workers over to
the firm that will be their employer. The agensybt part of the ongoing employment relationship.

Staffing agencies also generally recruit workerecpss their immigration papers, and transport tteethe location in the
destination country where they will be work. Howeuhe staffing agency is also the migrants’ eryglo Firms in the
destination country pay the agency on an ongoisistar the provision of labour, rather than havamgemployment
relationship with the migrants directly.

18 For an overview of the concept of a “migrationustty,” see Ninna Nyberg Sorensen and Thomas Gatwitaklansen,
“Introduction,” in THE MIGRATION INDUSTRY AND THE COMMERCIALIZATION OF INTERNATIONAL MIGRATION 1 (Thomas
Gammeltoft-Hansen & Ninna Nyberg Sorensen eds.{l&dge 2013)for that concept applied to the U.S.-Mexico context,
see Ruben Hernandez-Leon, The Migration IndusttiiénMexico-U.S. Migratory System, G&rr. FORPoP. REs. (2005),
available at http://www.diplomatie.gouv.fr/fr/IMGdffmigrationindustry_mexico.pdf.

17 Much of the fees that migrants report paying wuiers is in fact dispersed among other actotkérrecruitment
industry. Recruiters often collect money from migsato cover a range of legally permitted expemsesmandatory (if
illegal) payments to officials, as well as for theivn services and profit. | thank Katharine Joioeghis observation.

The fees charged to migrants headed for Qatarsoffiee example of the high costs of labour migratiBar a detailed
overview of how those fees vary from agency to agemnd country to country, see Jureidini, Migraabbur Recruitment
to Qatar, supra note 7, at 39-44. See also thé&dBank’s analysis of the Nepal-Qatar migration o, finding that the
average migrant pays $1216 for recruitment cosgti;iwis 2.5 times the average per capita GDP iraNg&909) and 4 to 6
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working conditions to outright lies about the esiste of a job. Graft is rampant. In the worst sase
particularly, but not only, if the recruitment firhas ties to organized crime—it will use surveitlan

threats and ultimately violence to control the veekit transports across bord&ts.

These violations, and the failure of mainstrearorédfto control them, are doubly problematic. Ha t
most immediate sense, they harm migrants diredthey also harm the native workers in the sectors
where they are employed alongside migrant workaysmaking migrants less willing to report an
exploitative employer. The debt that recruited keos have incurred to meet recruiters’ demands for
payment, their knowledge that their relationshighwhe recruiter will determine their access to kvor
the following year, and their fear of the recrugepower over their families at home combine to
incentivize them to work without complaint no mattehat they encounter on the job. In this sense
recruitment abuse and employment exploitation aredides of a coin: the debt and fear created by
recruitment abuses are a principal reason why migrput up with exploitation on the job. These
coercive factors are compounded by immigration ltvas tie most labour migration visas to a single
employer, so a worker who is fired loses her rightemain in the country. From the perspective of
an employer seeking a compliant workforce, the sniisnce that results from these conditions is an
added benefit of hiring temporary migrants. Froe plerspective of both migrants and native workers

in overlapping labour markets, it is a challengéhi possibility of obtaining decent work.

The existing regulation of recruitment is a patchwwaith many holes. Unlike other transnational
systems such as trade, no international authostematically enforces standards for labour
migration®® The ILO Private Employment Agencies ConventiNn.(181, 1997) and accompanying
Recommendation (No. 188, 1997) sets parameterseetonitment’ The 2014 ILO Forced Labour

times the monthly salary a migrant constructiosawice worker will earn in Qatar. World Bank, Thepgdl-Qatar
Remittance Corridor: Enhancing the Impact and Intggfi Remittance Flows by Reducing Inefficiencieshia Migration
Process, at 10 (2011), available at http://issun/eorid.bank.publications/docs/9780821370506/2¢tsi. By contrast,
Manolo Abella and Philip Martin interpret the preinary results of their recent study to demonstitadé “[m]igration costs
are less than one month'’s foreign earnings for eestskilled migrant workers in Korea, Kuwait, aBgain,” although
“[tlhere is significant variation in worker-paid gration costs within and across corridors. AMdLO ABELLA & PHILIP
MARTIN, MEASURING RECRUITMENT ORMIGRATION COSTS A TECHNICAL REPORT FORKNOMAD (May 4, 2014), at 2 (draft
on file with author).

18 See sources cited in footnote 7.

9 The International Convention on the ProtectiothefRights of All Migrant Workers and Members of Fteamilies,

G.A. Res. 45/158, U.N. Doc. A/IRES/45/158 (Dec. 1&)9protects a wide array of migrant rights, lhdias not been
ratified by any major destination country. Fot 6§ countries that have ratified the Conventior se
https://treaties.un.org/Pages/ViewDetails.aspx 7HREATY &mtdsg_no=IV-13&chapter=4&lang=en.

ILO Conventions 97, Migration for Employment (RevisE##9) and 143, Migrant Workers (Supplementary Biors)
(1975), also contain provisions addressing inténat cooperation on issues of labour migratiore TtO Multilateral
Framework on Labour Migration is an important naneling initiative in this arena.

20 private Employment Agencies Convention No. 181h85C Sess., June 19, 1997, U.N. ILO, available at
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:120®::NO::P12100_INSTRUMENT_ID:312326. While Article
7.1 of Convention 181 prohibits recruitment feegiode 7.2 permits signatory governments to makevafiees for some
types of workers and recruitment-related serviddswever, exceptions to the provision of Art. 7ot fo certain categories
of workers have to be “in the interest of the waoskeoncerned, and after consulting the most reptaee organizations of
employers and workers.”




Protocol and its accompanying Recommendation enggsthe importance of combatting abusive
and fraudulent recruitment of workers as a critjgaft of the effort to prevent forced labétirYet
while the ILO does critically important work pronmag these and other labour standards around the

world, it is the responsibility of Member Statesttsure compliance with them.

Destination country governments have historicalbidplittle attention to routine problems with
recruitment, which usually occur outside of theght and beyond their jurisdiction. What efforts to
regulate recruitment destination countries havedhad have largely been confined to the worst or
the best actors. With regard to the low road, a bemof governments have focused on catching
traffickers and organized criminals who recruit raigfs into situations of forced labour. Meanwhile,
on the high road side, international organizatiansl non-governmental organizations mainly in
destination countries have launched or are dewvadomioluntary codes of conduct/certification
schemes, inviting brand-sensitive transnationalgaomes to sign on to a set of principles to govern

recruitment in their supply chaifs.

It is essential to combat criminal recruitment agies, and voluntary initiatives may influence tbp t
of the market. It is the core contention of thipgra however, that the vast majority of abuseseseif
by most migrant workers in the process of recruittrere committed by labour recruiters in the
middle expanse of the continuum. These recruitedstlaeir agents, large and small, are neither angel
nor devils, but business people responding to markeentives. Most of them do whatever is
permitted—as in “actually allowed to happen in tioatext in which they operate,” not necessarily in

the sense of “permissible according to the law"+Atke as much money as they can.

It is in migrant origin countries that recruitmdat temporary labour migration takes place, and it
there that most efforts to regulate its everydaycfions are located. Governments of some origin
countries have demonstrated creativity and pergisti their efforts to bring the recruitment marke
under control. From Bangladesh to Ethiopia, Canddal Indonesia, common approaches include:
registration or licensing programmes that requirecuiter to demonstrate a certain level of annual
income, numbers of workers placed, and/or persongrofessional qualifications in order to enter
the recruitment market; bonding to ensure against abuses; a ban on charging workers any amount or

more than a set limit; and, denial of permission to depart the country unless the migrant can show a

21 protocol of 2014 to the Forced Labour Conventi@®30 available at http://www.ilo.org/wemsp5/groypsilic/---ed_norm/--
-relconf/documents/meetingdocument/wems_248900.pdf; accompanying Recommendation available at
http://www.ilo.org/wemsp5/groups/public/---ed_norrfelconf/documents/meetingdocument/wecms_ 248908 .adicle 2
of the Protocol contains the provision on recruitipand Supplementary Measure 8 of the accompar@gpmmendation
makes specific proposals for state action to corfieati and abuse in recruitment.

22 examples include: the IOM IRIS project (http://iiin.int/), Verite and ManpowerGroup’s “An Ethidatamework for
International Labour Recruitment” (http://www.veriieg/ethical-framework-for-intl-recruitment), ThenBka Principles of
the Institute for Human Rights and Business (httpuifvdhaka-principles.org/), and the Alliance for i€t International
Recruitment Practices (http://www.fairinternatioreahuitment.org/index.php/). For a discussion démtary multi-
stakeholder initiatives in the recruitment arenaluding IRIS, see Jones, What Works in Recruitmeonikdring (draft),
supra note 7, at 103-109.




contract with her future employer that complieshwigquired term& A few origin countries seek to
channel recruitment through the governnféntOthers, such as the Philippines, which has been a
leader in many aspects of migration governanceg hereated entire agencies devoted to the
registration, licensing and oversight of privaterement agencies, and to monitoring and redrgssin

problems migrants encounter in the recruitmentgss

Yet even the most extensive origin country govemimeatiatives have faced significant obstacles to
success that go beyond often mentioned issuespaicitg and corruption. Labour recruitment is
difficult to regulate because of the structure loé¢ industry. Like many other industries where
subcontractors flourish, it has low barriers torgnminimal capital requirements and often no need
for fixed offices, making it a breeding ground fity-by-night firms2® If origin countries require
recruitment firms to register, they must acknowkette reality that registered recruitment companies
are the tip of the iceberg in a complex labour $uppain made up of sub-ageftsntouched by
regulation, but critical to the migration industaye the many local actors at the bottom of thencha
whose status and trust within their communitiesemote areas makes them invaluable as brokers

who can deliver migrants, and their fees, to thenay at the top®

Origin country governments are often in the positié having to legislate as if labour migration wer
a local process rather than a transnational oney Have no jurisdiction over the employers in
destination countries who drive the demand sidiefrecruitment market, and therefore no capacity
to require those employers to obey any laws thekenaoout maximum fees or the use of licensed

recruitment firms. In many cases, their governmmminterparts in destination countries have not

2 gee UN.D.P,, Guiding the Invisible Hand; see also Clare Waddington, International Migration Policies in Asia: A
Synthesis of ILO and Other Literature on Policiegl8ng to Manage the Recruitment and Protectionigfauts, Facilitate
Remittances and Their Investment, ILO (2003); Guide to Private Employment Agencies: Regulation, monitoring and
enforcement, ILO (2007), available at
http://www.ilo.org/wecmsp5/groups/public/@ed_norm/@taration/documents/instructionalmaterial/wcms_2¥&3pdf.

24 For examples, see Jureidini, Migrant Labour Rewreiitt to Qatar, supra note 7, at 16-18, 55.

% gee Section IV(A)(3) below.

26 philip Martin, Merchants of Labor: Agents of the evolving migration infrastructure, ILO (2005), at 14; Manolo Abella,
The role of recruiters in labour migration, MTERNATIONAL MIGRATION PROSPECTS ANCPOLICIES IN AGLOBAL MARKET 201,
203 (Douglas Massey & J. Edward Taylor eds., 208#@ University Press). Although some countriaséiset minimum
capital requirements to spur the establishmentarematable recruitment firm&nd others require that recruiters maintain a
fixed office, the common practice of contractinghmégents and brokers re-creates the same probderas down the
contracting chain. See Jureidini, Migrant Labourf&ment to Qatar, supra note 7, at@&§-Piyasiri Wickramasekara,
Labour migration in South Asia: A review of issupslicies and practices, ILO (2011), at 12.

27 For examples of the labour supply chain in Qatseisding countries, see Jureidini, Migrant Labowr&iement to Qatar,
supra note 7, at 56-62. For discussion of subtageriNepal, see Paoletti et al., Migrant Work&tess to Justice, supra
note 7, at 59-62, 80, 150-151, 1540; Eleanor Taylor-Nicholson et al., Labor Migration Agents: Regulatid.ccountability
and Alternatives, BLicy BRIEF (June 2014), available at
http://www.ceslam.org/docs/publicationManagement/CA8%20Policy%20Brief%205.pdfin Indonesia, see Farbenblum
et al., Migrant Workers’ Access to Justice, suprgery, at 150-151. Nepali law makes recruitmentdiliable for the
abuses of their sub-agents, but this provisiorotenforced. See Jones, What Works in Recruitmemtifidiong (draft),
supra note 7, at 65, 69.

2 For a study of such brokers in one region of Iretta, see Johan Lindquist, The Elementary Schaahgs, the Thug and
his Grandmother: Informal Brokers and Transnatiddigiration from Indonesia, & IFic AFFAIRS, March 2012. Nepal is
one country that has attempted to regulate sudkebspbut the regulation is not enforced. Paodttél., Migrant Workers’
Access to Justice, supra note 7, at 80, 150-154168.




regulated recruitment at all, except in extremeesasf human trafficking. In others, destination
country rules on recruitment are in conflict withgin country regulations, creating loopholes that

recruiters can enlarge into chasts.

Some origin country governments have invested heavipre-departure education to counteract the
problems that accompany labour migration. Buttittméng of such sessions, and their emphasis, does
little to provide the worker with tools that can bged in the event of mistreatment. In sessioats th
usually occur only after recruitment fees and cbstge been paid and a job arranged, migrants learn
from government officials, contractors (often retats), or non-governmental organizations about
cultural expectations and their responsibilitiestbe job, with less if any emphasis on rights and
mechanisms to access th&mWhile beefing up the rights education compondrguch sessions is
important, even the best pre-departure educationoody be effective as an antidote to recruitment
and employment abuse if a) it occurs at a poirthenmigration process when the worker has not yet
paid a recruiter and been given a job, and b) aviged to workers who will have the power, the
protection from retaliation, and the institutiosalpport necessary to actually exercise the rightsita

which they learn. Neither condition prevails inghoontexts.

The primary factor shaping the market for recruitimis the often vast difference between the wage
that a migrant can earn at home and that avaitalher in a destination country. In the United &tat
Mexican workers can earn four to nine times as mashhey could at home, depending on the
method of calculation;* for Bulgarian workers migrating to the Netherlands, the ratio is nine to one;*?

for a worker from Viet Nam in the Republic of Korea is between ten and 16 to ofie.This

difference is sometimes called the “wage wedgefont-the perspective of many in developing

2 The United States requires that employers hiringkers through several low-wage temporary work panognes
contractually prohibit their recruiters from charging fees to migrants. See 20 C.F.R. § 655.135(k); 20 C.F.R. § 655.135(j); 20
C.F.R. 8 655.22(g)(2). However, the law has largplhmles. For example, to prevail against an empldlge US
Department of Labor must be able to demonstratettieeemployer continued to work with the recrugéer learning of its
violations. Employers can escape liability by néjmg its discovery of the unauthorized charge’8CIS within two days.
See 8 C.F.R. § 214.2(h)(6)(i)(B)(4). The law doessappear to have impeded recruiters from chargheg fo migrant
workers headed for the United States. See, el@M @icked Apart, at 14; GLOBAL WORKERSJUST. ALLIANCE, Visas, Inc.,
supra note 7, at 83.

Meanwhile, the United States has no requirementtimployers work with recruiters whose operatiobsyothe laws of the
origin country where recruitment occurs. For ex@spf the resulting conflicts, see, e.gLoBAL WORKERSJUST.
ALLIANCE, Confiscation of Property Titles in Guatemala, supte 8.

30 For the description of such processes and crisigii¢heir failure to emphasize rights, see Paaetl., Migrant Workers’
Access to Justice, supra note 7, at 148(Nepal); Farbenblum et al., Migrant Workers’ Access to destsupra note 7, at
48-51 (Indonesia); Jureidini, Migrant Labour Recruitment to Qatar, supra note 7, at 113-118 (Qatari sending countries).

31 The difference in estimates depends on the metoggdaised. The 4:1 ratio is from Jus Semper’s Fasing Power
Parity (PPP) analysis of wages in the manufactuseaor:
http://www.jussemper.org/Resources/Labour%20Ress(MBC-AEM/Resources/WagegapsMexAEM.pdf. The 9ibrat
is from the OECD’s data on 2013 minimum wage ratép://stats.oecd.org/Index.aspx?DataSetCode=RMW.
%2Eurostat table on minimum wages adjusted for PRRJrountries, available at
http://epp.eurostat.ec.europa.eu/portal/page/fpomdaluct_details/dataset?p_product_code=TPS00ZL35igure is from
2013).

33 U.N. World Bank, Migration and Remittances: Recentédepments and Outlook, 22IGRATION AND DEVELOPMENT
BRIEF (Apr. 11, 2014), at 15, available at http://sitengrces.worldbank.org/INTPROSPECTS/Resources/334934-
1288990760745/MigrationandDevelopmentBrief22.pdf.




countries, a job abroad and the higher income thgewwedge brings is the only way to support a
family, fund a small business, pay for childrendueation, or allow—some distant day—for
retirement back hom#. It is not surprising, then, that the number @iud-be migrants around the
world far exceeds the number of visas available thmporary work in destination countries.

Competition for temporary jobs abroad is fierce.

Recruiters represent the principal route to thesece and lucrative jobs, and migrants are foroed t
pay large sums of money to gain access. Functignai migration scholar Manolo Abella has
declared, “What the recruiter gets is not a feeréaruitment services per se, but a bribe for s j

that he or she offers”A more appropriate label might be “extorted paythéh The price a migrant

is willing to pay depends on what she believes damnings and benefits will be. Knowing this,
recruiters may make inflated (if not outright fglggomises about the work they offer, targeting
would-be migrants with the least capacity to asHessealism of their claims and using sub-agemts t

allow them to pretend ignorance of the fraud.

Indeed, every actor in the migration industry h&sad out to claim a piece of the wage wedge, from
the broker at the village level to the bus drivérowakes the migrant to the capital to the govemime

official at the airport. Because low-wage glolaidur recruitment is so inadequately regulated hmuc
of the increased wages that migrants stand to lealeaving their home countries goes instead to

these gatekeepers who are in a position to demadfidbnt payment.

Origin governments have little power to addressniaeket-shaping reality of the vast imbalance in
the global distribution of wealth and the limitednnber of destination country jobs available to
authorized migrants. Efforts to regulate labowru#ers are routinely defeated by the reality that
from the recruiter's perspective, the likelihood mfaping large sums by violating the law far
outweighs the penalty in the unlikely event of déta and punishment. For example, many migrant-
sending governments have restricted fees to a mpage of expected salary, or banned them
altogethef’ As a result, recruiters may increase what theygehfor a range of services related to the
recruitment process, without ever specifying a “recruitment fee;” informalise the fee process by

making clear that a cash bribe is necessary towesapot; or charge employers rather than workers,

34 See Douglas S. Massey, International Migratioh@tDawn of the Twenty-First Century: The Role of the

State, 25 POP. & DEV. REV. 303, 305 (1999).

35 Abella, The role of recruiters in labour migratje 203.

36 Jureidini, Migrant Labour Recruitment to Qatar, rsupote 7, at 30.

37 For example, Sri Lanka’s fee ceiling is 2 months of the destination country wage; the Philippines’is 1 month (with no fees
permitted for domestic workers); Nepal allows charges of up to 6 months salary for migrants bound to the Republic of
Korea, the United Kingdom, Hong Kong, and AfghaaistSee Jones, What Works in Recruitment Monitd(dingft), supra
note 7, at 57. Mexico bans fees entirely. See, e.g., Ley Federal de Trabajo, Art 14, Section II; Art. 539-D; 57 STPS Agency
Regs, Art. 10, I.

Almost all worker advocates call for complete banscharges to migrants for recruitment servic8eyond the human
rights undergirding for this position, a compellipgagmatic reason for an outright prohibition oargfing migrants for
recruitment services is that it is easier for ganegnts to enforce than a minimum fee provisionsegpWhat Works in
Recruitment Monitoring (draft), supra note 7, at 121
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well aware that the employers will take the moneynf migrants’ wages on arrivil. The market,

driven globally, overwhelms one-sided efforts tguiate it locally.

In response to the difficulty of unilateral regigat of a transnational system, many origin coustrie
have sought bilateral agreements with destinatmvegments that set terms for temporary labour
migration®® While a number of agreements have been signedseme of those include recruitment
and employment standards, such documents areyargehded to open markets to new migration
flows rather than to protect workers. Most ardtdthand negotiated with no representation of trade
unions, non-governmental organizations, or empl@asociations? Not surprisingly, then, such
agreements have rarely been the springboard faralacobordination of enforcement, much less
measurable improvement in conditions. The titleaofecent study of India’s bilateral migration
agreements by long-time migration expert and formie© Migration Specialist Piyasiri
Wickramasekara offers an apt description of th#ecgiveness in most other contexts as well in his
paper entitled “Something Is Better than Nothiffg There are also major destination nations such as

the United States and many Gulf States that anetegit to negotiate bilateral accords afll.

Perhaps the most powerful impediment to effectegutation of recruitment from the origin country
government perspective, however, is a fundameetattance to imperil the income generated by
migrant remittance® Income from migrants is essential to keeping mangin country economies

afloat. According to the World Bank, in 2013 wavide migrant remittance flows to developing

38 Regarding bribes, see Jureidini, Migrant Labour Biément to Qatar, supra note 7, at 29,504 Abella, The role of
recruiters in labour migratioat 207; and Martin, Merchants of Labor, at 17 (regarding failures of POEA regulation @<k
Regarding charging ERs instead, see Agunias MPI 8/28114. On double-dipping (charging both worlang employers),
see Jureidini, Migrant Labour Recruitment to Qatapra note 7, at 34-35.

39 For an overview of Bilateral Labour Migration Agreents in OECD countries, see Daniela Bobeva & JeanePi
Garson, Overview of Bilateral Agreements and Ottenis of Labor Recruitment, ORG. FOR ECON. COOP. AND DEV.
MIGRATION FOR EMP.: BILATERAL AGREEMENTS AT A CROSSROADSL-12 (2004); within North and Central
America, see Ancheita Pagaza & Bonnici, Quo Vadisfra notd; between India and its migrants’ destination cdestr
see Piyasiri Wickramasekara, Something is Better M@thing: Enhancing the Protection of Indian Migrvorkers
Through Bilateral Agreements and Memoranda of Urtdading, GOBAL MIGRATION PoL’y AssocCIATES(Feb. 1, 2012)
[hereinafter Wickramasekara, Something is Better than Nothing]; between Nepal and its migrants’ destination countries, see
Paoletti et al., Migrant Workers’ Access to Justggra note 7, &8; overall, see Jennifer Gordon, People Are Not
Bananas: How Immigration Differs from Trade, 1004.N. L. Rev. 1109, 1126-28 (2010) [hereinafter Gordon, Pefpie
Not Bananas].

40'See generally Gordon, People Are Not Bananas, supra note 41; Wickramasekara, Something is Better than Nothing, supra
note 41; Jones, What Works in Recruitment Monitoring (draft), supra note 7.

1 See generally Wickramasekara, Something is Béter Nothing, supra note 41.

2 Regarding the United States, see Gordon, PeoplBldr8ananas, supra note 41, at 1127. RegardingS3aiés, see
Jureidini, Migrant Labour Recruitment to Qatar, supote 7, at 3.

43 For specific examples of how this conflict plays,csee RDRIGUEZ MIGRANTS FOREXPORT, Chapter 6 (describing and
analyzing the Philippines government’s response to an incident with Filipino migrants to Brunei); Jureidini, Migrant Labour
Recruitment to Qatar, supra note 7, at 118-120.

This fear is realistic. Recently, when the Philiggs and Sri Lanka raised the minimum wage for tméjrant domestic
workers abroad to $400 per month, recruiters supgplgomestic workers to the Gulf States turnedeiadtto less-regulated
Bangladesh for new hires. Personal communicatian f{atharine Jones to author (July 27, 2014 8:57 fd)file with
author), based on her research for forthcoming plaPer. In the 2000s, a similar shift occurredeicruitment from Filipina
to Indonesian care workers when the Philippinese@med its mandatory pay and working conditionstéonationals
abroad. See IHoLE CONSTABLE, MAID TO ORDER INHONG KONG: STORIES OFMIGRANT WORKERS at 86-88 [hereinafter
Nicole Constable, Maid to Order in Hong Kong]; Hsiao-Chuan Hsia, Transnationalism from Below: The Casé\std
Asian Migrants Coordinating Body, at 4-5, 8-9 (JBG07) (unpublished paper presented at the 15thSgthposium of the
Int'l Consortium for Soc. Dev., H.K.), available latp://www.apmigrants.org/papers/Transnationalignbelow. pdf.

11



countries reached an all-time high of $404 billfdnin El Salvador, remittances make up 16.5 per
cent of GDP;* in Nepal the number is 25 per cent, and in Tagkist is 52 per cerif. Origin country
governments do not want to create conditions thightnmake their citizens more expensive to hire,
leading employers in destination countries to tastead to other nations whose migrants will work
for less?’ With so much at stake, the incentives are graapriigin country officials to look the other

way when recruiters violate the law.

Most conversations about the problems underlyied‘timgovernability” of labour migration focus on
the wage wedge. Much less discussed, but atdsashportant, is the subcontracted structure of the

global market for the supply of workers.

Except in the cases where a large firm does its menuiting, most employers of migrants from

abroad contract with an outside agent to do tleeiruitment?®

44 See U.N. World Bank, Migration and Remittances: ReBavelopments and Outlook, supra note 35, at 2.

45 D'Vera Cohn et al., Remittances to Latin America Rece-but Not to Mexico, Bw RESEARCHCENTER, at Table 1, p. 7
(Nov. 2013), available at http://www.pewhispanig/fites/2013/12/Remittances_11-2013_FINAL.pdf.

6 For data on Nepal and Tajikistan, see Press Relé#std Bank, Remittances to developing countriestay robust this
year, U.N. Press Release 2014/436/DEC (Apr. 11, 2@i4)lable at
http://www.worldbank.org/en/news/press-release/204/41/remittances-developing-countries-deportationgrant-
workers-wb.print.

47 For an example of such a reaction, see Nicole @bhstMaid to Order in Hong Kong, supra note 45.

“8 Sitting between these two arrangements is thatiiniwhere an employer designates a migrant whiasvor it as a
recruiter. Such migrants may or may not be pafcaexy the employer for playing that role, but tledien enjoy privileges
such as access to the most desirable work durangehson, and they reap considerable rewards bauk fincluding the
ability to charge under the table for access tokvenrd to distribute jobs to friends and family memsh Author’s interview
with Joba Reyes & Olivia Guzman, Coalicion de Trabajadores y Trabajadoras Temporales de Sinaloa; Alejandra Ancheita
and Atzin Acevedo Gordillo, Proyecto de Derechosrieenicos, Sociales, y Culturales (ProDESC).
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Firm employing
migrant workers

Figure 1: The Basic Labour Supply Chain

This employer-recruiter contracting relationshigs sin the middle of a complex network of

subcontracting arrangements. Frequently, the migrdirect employer in the destination country is
in turn a business whose goods or services aredawyo another firm, which may in turn be serving
a third firm, and so on all the way to an end wsethe top, which made the decision to deliver its
product or service through such a structure. linsfer to this as a product or service supply chai
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Firm employing

migrant workers

Intermediary firm Firm that buys employer’s
that contracts for products/services from
employer’s products/ intermediary firm and sells

services to public

Figure 2: The Basic Product/Service Supply Chain

Meanwhile, the recruitment firm manages a netwdrkub-agents who stretch its reach into far-flung
rural areas and offer ancillary services like mdeeging, transportation, and a place to stay atbeg
journey. Alternatively, the employer may use oné®fead migrant workers as a recruiter. | wifiere

to this as the labour supply chain.
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Figure 3: The Complete Labour Supply Chain
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Looking at the system as a whole, its complexity becomes clear. A product or service supply chain

may be fed at multiple levels by different labour supply chains.

Firm employing
migrant workers

Intermediary firm Brand name thaot buys
that contracts for employer's products/
employer's products/ services from intermediary

services firm and sells to public

§.S Paf
o !
f'f...

"f

Figure 4: Integrated Labour and Product/Service Supply Chains

In most jurisdictions, law excuses the actors at the top of the chain from responsibility for the
violations that take place lower down, even though those abuses reduce labour costs and deliver
greater profits. This is equally true in product/service supply chains, where with some notable

exceptions only direct employers are generally liable for workplace violations,* and in labour supply

4 For a review of existing joint liability employment laws, such as the Hot Goods provision of the Fair Labor Standards
Act—and a call for more enforcement of existing such laws and the creation of new ones—see Catherine Ruckelshaus et al.,
Who’s the Boss: Restoring Accountability for Labor Standards in Outsourced Work, NAT’L EMP. L. PROJECT (2014), at 33-38
[hereinafter Ruckelshaus et al., Who’s the Boss]; David Weil, Improving Workplace Conditions Through Strategic
Enforcement: A Report to the Wage and Hour Division, Bos. U. (May 2010), available at
http://www.dol.gov/whd/resources/strategicEnforcement.pdf.
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chains, where only recruiters are generally lidbleviolations in the process of matching employers

and workers?
A hypothetical example illustrates the problem well

Imagine Apple Fresh, an apple cider maker in Waghim State. Apple Fresh owns an orchard and, in
its first decade, controls the apple harvest ahdsgects of cider production, from hiring the @ik

to pressing the juice to storing the finished bagerand selling it at farmer’s markets and localest
Like all employers, Apple Fresh is responsible dosuring that its employees’ wages, benefits, and
working conditions comport with legal and contrattminimums. It must also pay social security
premiums on its employees’ behalf and cover theienmployment and workers compensation

insurance’

In its second decade, Apple Fresh begins to expagdnd the local market, selling its cider to large
grocery chains. It is under continual pressurenfiihose retailers to make its cider supply more
predictable and to reduce its prices. As partoéffort to meet those demands, Apple Fresh decide
to outsource the pressing of its apples to a faodgssor, Presser Inc., which can produce the cider
more cheaply and efficiently. Once it signs a waettwith Presser Inc., Apple Fresh is releasenhfro
responsibility for the social insurance and manyhaf working conditions of the workers who press
its apples, because it is no longer their employésw those obligations are born by Presser InE. O
course, the contract price is supposed to refleesgder’s costs for fulfilling those obligations. tBu
since, like most businesses in production chaipplé&Fresh sought bids for its pressing contradt an
favoured low bidders, Presser had an incentivait@@rners on wages and workplace laws in order to
get the job. Presser Inc.’'s employees protest the tivey are paid and treated, and it has a high
turnover rate, but it is able to meet its committrterApple Fresh in the first year of the contrantl
earn a slim profit. Meanwhile, Apple Fresh hasuced its costs, and continues to reap income as

before from the sale of its brand name cider.

In year two of the contract, Presser decides tadrgecrease turnover and increase its profit margi
by using temporary migrant workers to staff itsnplalts owner had been contacted not long before
by the U.S. agent of a labour recruitment firm iexXito City to discuss the advantages of temporary
migrant workers. Presser’s human resources depatrtoadls the agent and asks him to begin the
recruitment process. He in turn contacts the firiviexico City, which has sub-agents in a Mexican
state capital, who in turn work with other sub-agen rural areas to sign up would-be migrants. By

the time the migrant workers have arrived at Préspéant, they owe high-interest lenders over ¢hre

50 For exceptions—and a call for more—see Sectionflthis paper.

51 Many states exempt farm employers from the manapeovide workers compensation insurance forriglated illnesses
or injuries, but Washington State is not one ofrth8ee Employers’ Guide to Workers’ Compensationrisce in
Washington State, W&H. ST. DEF T OFLAB. & INDUSTRIES(July 2013), at 2, available at http://www.Ini.grav/IPUB/101-
002-000.pdf.
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months’ salary to pay back the loans they tooktouheet the demands for payment along this chain
of recruiters. All of these charges are all in at@n of Mexican law, but none of Presser’s reersit
have been penalized, both because the law is rardbrced, and because the principal recruitment

firm blames unauthorized labour recruiters forvtmations®

The migrants are well aware that to make good @ir flhans and begin to earn the money their
families back home are expecting, they must nqileizse their supervisors at Presser. If the migran
workers do complain, and are fired, they are im@iedly subject to deportation, because their visas
are valid exclusively to work for Presser. In tkahse, Presser, Inc. can rely on U.S. government
enforcement of immigration law as an additional hagsm of control over its labour force. With
their debt and the fear of deportation foremodhiir minds, the migrants at Presser work hard and
make no demands, despite their concerns aboutysafet treatment. Presser’s productivity and

profits rise with this new staff of subservient wers.

When the law releases Presser Inc. from liabiltlythe actions of labour recruiters that provide it
with indebted workers, it allows Presser—and Applesh—to shed costs and increase profits
without paying the price for the means through Wwhikese benefits come to them. Their lack of
responsibility is problematic since both Pressear Apple Fresh have actively chosen to subcontract
aspects of their businebgscause opressure from the actors above them in the sugmin, and the

way that the combination of private contractingaagements and public laws about immigration
control and the legal liability for the treatmeifitnaigrants and workers allow them to benefit frdre t

decision to outsource a firm function, without begrthe true cost.

That cost does not disappear into the ether. gagsed down the chain until it lands on the warlagr
the bottom. The U.S. workers who protest by refysio take the very worst jobs become
unemployed. The only people who will replace thema those from a lower-income country who
measure the value of the job in the United Stagiainat one at home, and see in that equation a rout
to getting ahead in the long term—a goal only gmesivhen dangerous work and a low salary by

U.S. standards pays off in a place where the dogarmuch furthet’

®2The Mexican human rights organization ProDESC hesnidy broken new ground by convincing the Mexican
government to inspect a recruitment agency fofiteetime, resulting in an administrative fine fawltiple violations. A
criminal case for fraud is pending. For a desmipbf how this came about, and particularly of tbie of migrant workers
themselves in demanding accountability from the igax government, see Jennifer Gordon, Roles for @/srand Unions
in Regulating Labor Recruitment in Mexico (forthcogni2015).

%3 See Robin Lenhardt & Jennifer Gordon, Rethinkingkord Citizenship, 55 UCLA. Rev. 1161, 1212-1213 (2010).
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3. The Argument for a Joint Liability Approach to Regulating

Recruitment

At the same time that subcontracting is an impedtn@ direct regulation of recruiters, it also offe
new and largely untapped opportunities for intetign Renewing a discussion with a long history
in highly subcontracted settings such as agrioelland construction, several scholars and advocates
have recently called to apportion legal respongjbih product or service supply chains so that it
tracks the way power is distributed in those chamseasing as one moves up toward the end’tser.
It is the firm at the top of the chain that makés decision to structure its enterprise through
subcontracting relationships, usually because sustructure allows the firm to lower its costs and
risks. These savings are largely the result of ftire’s transfer of risk and legal liability for
employment to its subcontractors, the lower wagescasts it achieves by putting jobs out to bidi an
its release from obligations to pay benefitsAt the same time, the firm retains functional ttoh
over the key aspects of work it has contractedtouither companies, because it has the power to
dictate their processes and fire them if theytfaineet its standards. Where control flows down th
product/service supply chain from the firm at tlog,tand financial benefit flows up to it, the
argument goes, some form of liability for the paptand treatment of the workers who make the

profits possible should follow.

Recent proposals by the National Employment Lawjdetaand Professor Mark Barenberg, among
others, argue that the actors best positioneddagdthe incentives of subcontractors are the rahge
entities above them in the product or service suppkin®® Building on the history of efforts to
address abuses by subcontractors in industriesdngtured that way, such as garment production

and agriculture, they contend that when end users & high likelihood of meaningful penalties for

54 See Ruckelshaus et al., Who's the Boss, suprebi@ptat 3840; Jeremias Prassl, Insourcing Responsibility: A Functional
Notion of the Employer, Nr’L EMP. L. PROJECT(2014) available at

http://nelp.3cdn.net/100101adf5769a9ca9 arm6ivozh.pdf; Mark Barenberg, Employer Responsibility Act: Model Legislation
[hereinafter Mark Barenberg, Employer Responsibfity] (draft on file with author).

These proposals have been spurred by a rise imstracting and other structures that distance rideuser from
responsibility for the employment of workers sustfranchising and misclassification of employeesdependent
contractors across industries. They are rootelderexamination of past strategies in industrigh Wingstanding traditions
of subcontracting, including agriculture, garmemtg construction. For a particularly interestimgraination of joint
liability in the garment industry, see Mark Annémé, Towards Joint Liability in Global Supply Chai Addressing the
Root Causes of Labor Violations in International Suticacting Networks, @vp. LAB. L. AND PoL’y J. 35, 1: 1-43.
Although this work has focused on joint liability $ervice and product supply chains, rather thamgtbbal labour chain,
the experiments it analyses, and the new stratégiesposes, have much to offer to a discussioagproaches to
regulating labour recruitment. There are meanindjfterences between the subcontracting of pradaadr services and
the subcontracting of labour recruitment, but ther@so significant overlap (including completeneergence where
staffing agencies both recruit workers and remiad@irtegal employers in subcontracted settings)thé future | hope to
undertake a more in-depth analysis of how the comteglobal labour supply and the subcontractihgroduction and
services converge and divergence, and how leseansdd in one can inform the other.

%5 For a literature review confirming the predominad these factors in the decision to contract withaffing agency, see
Coe et al., The Business of Temporary Staffing, sapta 9, at 1058-1060, 1066.

%8 Ruckelshaus et al., Who's the Boss, supra notet®8-40; see also Mark Barenberg, Employer Responsibility Act, supra
note 57.
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recruitment violations through some form of jointaseveral liability/ they will drive changes in the

market for subcontractors, shifting their incensiand behaviour as a result.

The justification for applying this approach to théour supply chain follows that elaborated in the
product/service context. As the hypothetical Appleesh/Presser example illustrates, when an
employer decides to outsource its recruitment fongtit reduces its costs while retaining functibna
control. Presser, Inc. has the power to correetdioblems in its recruitment chain by changing
recruiters or demanding more of its current onel, lay1 paying more to cover the actual price of its
decisions. Likewise, Apple Fresh has the powexddress the working conditions at Pressetthe
recruitment issues in Mexico, because it retairsathility to switch processors or demand that fress
use a different recruitment firm. And the leadroger in Mexico has the power to bring its labour

supply chain under control. It is both fair anteefive to align that power with legal responstili

57 Generally, under joint and several liability sclemnin the employment context, the direct employer @ther actors that
have the ability to prevent the legal violatiorharm in question may each be held responsible amctisned for it. In most
cases, a victim may seek damages from any onesadfitiolved parties.
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4. Joint Liability Approaches: Case Studies

Few firms will voluntarily change behaviour thatadvantageous to them. This is the problem with
initiatives that invite employers to use a partcubet of certified recruiters without creating
meaningful penalties for not doing so. A succdssfiort to make employers take responsibility for
the actions of their recruiters requires some faoi pressure that creates negative market
consequences for the employer’s previously prdfitadehaviour of distancing themselves from the
actions of their recruiters. This pressure canedmm a law, or from another source—most often

protest from consumers and workers.

To be successful in changing the behaviour of epgukand recruiters, a joint liability approach mus
involve strong positive incentives for complianagdaconsequences for non-compliance, imposed
swiftly and consistently. When targeting employé¢hgse incentives and penalties must have enough
economic impact to change the business calculatbtise firms at the top of the chain, so that they
will demand compliance from their recruiters, reysimg the recruitment market. And the intervention
must function across borders, closing the jurisoletl gaps and loopholes that have characterized

uncoordinated unilateral efforts to regulate reonent to date.

In the United States, advocates have begun torateegfforts to hold employers liable into other
strategies for addressing recruitment abuses. Ifiteenational Labour Recruitment Working Group
has proposed that penalties against employers diore srecruitment abuses be incorporated into
federal immigration reform bills and in state légi®n as well, as have many of its member
organizations in their individual work. Lawyers for temporary migrant workers have ast@atts to
impose more responsibility on employers for payiegruitment costs, arguing that the recruiter was
acting as the employer’s agent and/or that thegeisawere for the benefit of the employer, rathanth

the worker® The National Guestworker Alliance (NGA), in pattiar, has put joint and several

%8 See the “Employer Accountability” principle in IMRG, The American Dream Up for Sale, supra note 8, aThe
ILRWG has supported the inclusion of joint and salkability for employers that use recruitersttas federal and state
level. ILRWG advocated strongly for California’srégn Labor Recruitment Law, S.B. 477, 2013-4 Sest @043)
available at http://legiscan.com/CA/text/SB477/20&Bich passed in late 2014. As of July 1, 2016 |#w mandates that
foreign labour recruiters register with the Califierhabor Commissioner and disclose all terms of eypknt, and bars
recruiters from charging workers for their servic&nployers that use registered recruiters areepted from liability for
the recruiter’s violations of the law. See als®WG's statement on recruitment proposals in theatehill S. 744 during
the comprehensive immigration reform debate inUtfe Senate in 2013, available at
http://fairlaborrecruitment.files.wordpress.com/30d6/senate-bill-ilr-2-pager-7-17-2013.pdf. Cerdmlos Derechos del
Migrante has used political pressure to move engrtio take action to address recruitment abustaeiMaryland crab
industry. Author’s interview with Rachel Micah-Jon&xecutive Director, CDM (July 30, 2014). The Gdbk\Vorkers
Justice Alliance has argued for mandating transggran the recruitment supply chain, see Why Transpcy in the
Recruiter Supply Chain is Important in the EfforReduce Exploitation of H-2 Workers: A Global Workdtsstice Alliance
Position Paper, ®BAL WORKERSJUST. ALLIANCE (Sept. 2011), available at
http://www.globalworkers.org/sites/default/fileraiter_supply_chain_disclosure_gwja_sept_2011.pdf.

% See, e.g., En Banc Brief for Secretary of Labor micACuriae, Castellanos-Contreras, et al. v. Deddbiels, LLC et
al., 622 F.3d 393 (5th Cir. 2010) (No. 06-4340) @amg that recruitment fees are primarily “for thenefit or convenience of
the employer” and therefore employees on H-2B wibasged for such fees should be able to recoup &seadeduction
from wages under the Fair Labor Standards Actgufrents as to why employers should be held liabdeuFLSA for
recruitment fees have met a mixed reception intc@ge, e.g., Arriaga v. Fla. Pac. Farms, L.L.C5 B3d 1228 (11th Cir.
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liability at the forefront of its efforts to addmesecruitment violations. Working with migrants an
range of visas, from the “non-agricultural tempygrand seasonal” H-2B to the J Vi§aNGA has
carried out high-profile campaigns targeting majompanies and brands, demanding that they be

held accountable for recruitment abuses and exgiit of migrants by their subcontractéts.

To date, however, it is only outside the Unitedt&tahat a few legal regimes systematically impose
liability on employers for recruiter violations. What follows, | profile three such government efo

| then turn back to the United States to descritveet union/civil society regimes that have used
organizing strategies to require end user firmgake responsibility for conditions of recruitment i

agriculture.

In 2008, the Canadian province of Manitoba paskedWorker Recruitment and Protection At
creating a public licensing scheme for recruitdrfoeign workers and a registration requirememt fo
Manitoba employers seeking to hire workers abrd&e. law also bars recruiters from charging fees

to workers, and prohibits employers from passimg@lsuch costs to their recruited employees.

Recruiters—defined as entities seeking work withianitoba for at least one foreign worker, or

seeking at least one foreign worker to fill a jobManitoba—must obtain a license from the Manitoba
Employment Standards Branch (“ESB”), the same ageesponsible for enforcing basic workplace

rights, such as minimum wage, overtime, and holigay, in the province. To be licensed, recruiters
must undergo an investigation by the ESB of thitony and business relationships, make financial
disclosures, and pay a $10,000 bond to be usesinburse workers for recruitment fees collected by
any party at any time during the recruitment anglegyment process. They must also be members of

either the Law Society or the Immigration Consutamf Canada Regulatory Council, both

2002) (H-2A workers can recover travel and visdsasder FLSA because they were “incurred for teeffit of
employers,” but not recruitment fees unless theleyap specifically required the workers to use exdkarging recruiter);
Castellanos-Contreras et al. v. Decatur Hotels (H-BEers cannot recover travel, visa, or recruitnfeas from employer
under FLSA); but see Rivera v. Peri & Sons Farms, Inc., 735 F.3d 892 (9th Cir. 2013), cert. den., June 2014 (allowing H-2A
workers to recover recruitment expenses from engglapder FLSA). See also Rivera v. Brickman Groug,,INo. 05-
1518, 2008 WL 81570 (E.D. Pa. Jan. 7, 2008) (aligwi-2B workers to recover recruitment fees from kerygr under
FLSA where employer directed workers to use a @aleti recruiter). For an overview of the legal argunts for holding
employers liable for H-2A and H-2B recruitment fesse Eleanor G. Carr, Note: Search for a Round Regkil®y a
Remedy for Recruitment Abuses in the U.S. Guest WdPkegram, 43 COLUM. J.L. & SOC. PROBS. 399 (2010).

0 The J Visa is ostensibly for cultural exchangétais to the United States, but is increasinglyduse a source of low-
wage labour.

®1 NGA is currently urging United States-based maliional brands to join an anti-forced labour acashich would
require suppliers to prohibit retaliation, includiby recruiters. Author’s interview with JJ Rosemineand Jacob Horwitz,
NGA (Apr. 25, 2014); Forced Labor Prevention Accord (draft on file with author); Michelle Chen, What if Your Ability to
Stay in This Country Depended on Your Employess NATION BLOG (June 12, 2014), available at
http://www.thenation.com/blog/180192/what-if-yourility-stay-country-depended-your-employer#.

52See Manitoba Worker Recruitment and Protection 2808), available at
http://web2.gov.mb.ca/laws/statutes/ccsm/w197e[pbpeinafter Manitoba Act].
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professional associations that issue the accramfitttat permits their respective members to peacti
in Canada. This introduces a second layer of dicgnand oversight. Since the ESB communicates
with these associations when it encounters a pmollih one of their members, a violation of the Act

also puts the recruiter’s professional licensedrilp Recruiter licensing must be renewed annually

These requirements have been strictly applied. Maayuiters have withdrawn their applications
upon hearing from the ESB that they did not meetstiingent licensing standarisAs of late June
2014, only 22 agencies hold licenses to recruifpr worker$? These include Canadian recruitment
firms as well as several recruitment firms basedtiver countries that have sought licenses as a way
to increase their business from Manitoba emplo$erEhe Act also created a data collection system

that allows the public to verify compliance witletfe requirements.

Also under the Manitoba Act, any employer wishinghire workers currently outside Canada must
first register with the Manitoba Director of Emptognt Standards. To be approved for registration,
the employer must provide information about itsibess, the position(s) it seeks to fill, and whethe
it intends to recruit the workers directly or byings a recruitment agency. Registration must be
renewed annually. Each employer that applieggister receives a call from an investigator at the
Manitoba Employment Standards Branch. The invagiigalerts the firm to common problems with
foreign labour recruitment, and to the employeidbility if the foreign worker it hires is charged
recruitment fees at any point in the proc8s$uch fees and costs are deemed “wages,” recdgerab
through the regular ESB procedures for wage catleéf Once an employer has been registered, it is
authorized to recruit foreign workers directly brdugh a licensed recruiter. Using a licensed itsru
releases the registered employer from liability fecruitment violations by that firm and its agents

unless the employer attempts to recover recruitmests from the workef$.

The functional requirement that a firm be in coraptie with workplace law before registering to hire
foreign workers is an important factor in settingpaseline for the treatment of resident as well as
temporary foreign workers. The ESB has integrateddgistration process with its enforcement of

workplace rights. When an employer files a registraapplication, the ESB will often carry out a

8 Author’s interview with Jay Short, Manager of Sigétnvestigations, Manitoba Employment StandardsnBh, Canada
(Apr. 14, 2014).

%4See Worker Recruitment and Protection Act (2014)lalvie at
http://www.gov.mb.ca/labour/standards/asset_libpaiffwrapa_valid_licensees.pdf. At any given tirknitoba has had
between 20-30 licensed recruiters. During the five fiscal years of the programme, the Manit@®B has received 174
applications from recruiters. (This number inclsidenewal applications from recruiters previouglghsed.) 46 of these
applications have not been approved. Email to adtben Jay Short (July 25, 2014) (on file with anith

% Author’s interview with Jay Short.

% |d. The Manitoba ESB has received 10,038 registratpplications from employers over the first ffiseal years of this
regime. (This number includes renewal applicatioos companies previously registered.) It haspetnitted 681 of
these applicants to register, most commonly becafisencerns about the firm’s violation of wage $a@r about unethical
recruitment practices. Email to author from Jayr&ho

57 Manitoba Act, supra note 63, at 20(5).

% Manitoba Act, supra note 63, at 20(1-3), ema#uthor from Jay Short.
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proactive audit of the employer for compliance wétmployment law. Such inspections make up a
guarter to a third of the 400-450 proactive in\gegiions that the ESB undertakes annually as aopart
its enforcement of all workplace laWsWhere that audit or the agency’s database of \pakitions
reveals a problem, the ESB will deny the employesgistration application until it has come into
compliance, on the theory that “you can’t bringfaneign workers if you don't treat your domestic

workers well.”

Although the Manitoba Act only applies to employershat province, it has been integrated with visa
application requirements set by an amendment tadan federal regulations that came into effect in
20117 Under these regulations, the Canadian authorépamsible for issuing temporary foreign
worker visas, Employment and Social Development addh (“ESDC”) checks to ensure that
information the employer provided when registernimgvanitoba is consistent with the statements it
makes in the forms it fills out to request a foreigorker visa. ESDC will not process a Manitoba
employer’s request for permission to hire a temgoveorker from abroad unless the Manitoba ESB
gives a green light by issuing the employer a tegfisn certificate> This may result in denial to the
company of visas for temporary workers throughoam&la, even though the violation was only of a
Manitoba law/*

Once recruited migrants arrive in the province, Manitoba Act permits the Manitoba ESB to

interview them to collect a range of informationdao obtain copies of all recruitment agreements
and records of expenses occurred during recruitmieime ESB re-interviews a number of the workers
after they have converted to permanent immigrattist(an option under Manitoba law), as a check

on the accuracy of the information officials cotkgt at entry when the migrants were likely to be

% The Manitoba branch of Employment standards tdigeator and 5-6 officers. It carries out 400-4B6active
investigations each year, targeting industries kmtwhire vulnerable workers (including, to datgrieulture, restaurants,
and manufacturing), of which approximately 100-25€ devoted to enforcing the WRPA. Author’s intenwigith Jay
Short.

4.

1 Operational Bulletin 275-C, Temporary Foreign WerReogram—Operational Instructions for the Impletagian of the
Immigration and Refugee Protection Regulatory Amendmet Section 2.5 (Apr. 1, 2011) available at
http://www.cic.gc.ca/english/resources/manualsétins/2011/0b275C.asp#consistency. A skeletal wersi this
regulatory change was first promulgated in 2009.

2 Until 2014, ESDC was called Human Resources ands3kivelopment Canada. HRSDC Renamed Department of
Employment and Social Development Canada (ESDE€k4MORLEY (Jan. 6, 2014) available at
http://www.humanresourceslegislativeupdate.com/gdramployment/hrsdc-renamed-department-of-emplayraad-
social-development-canada-esdc/. References mwdh&me remain in laws and regulations promulgptéat to the
change.

3 Information from Operational Bulletin 275-C (“CIC aBBSA officers will verify that the foreign nationale®ts the
eligibility requirements outlined under these [fdrmial] pilots or programmes. Failure to meet thesteria can result in a
work permit refusal.”), and--for how the regulatibas been applied to employers in Manitoba. Authimterview with Jay
Short.

" This also covers companies that are based in ptheinces but whose workers at some point labodanitoba, such as
a trucking firm based in Quebec that load and wda=rgo in Manitoba or an entertainment compatly 8 offices in
Ontario that stage performances in Manitoba. HaneSDC is likely to be unaware of the Manitobar@mtion unless the
firm itself brings it to their attention, and thwdl not demand proof of registration in order t@gt the visas. Email to
author from Jay Short.

24



concerned about the consequences of revealingutheuth.”” The data is used to monitor worker

recruitment in Manitoba and to track trends as tfeyelop.

Manitoba ESB Manager of Special Investigations Shgrt, charged with enforcing the Act, makes
clear that although his office takes the licengifigecruiters very seriously, most of its enforceirie
dedicated to assuring the compliance of employ&itbough the Manitoba ESB is authorized to
pursue recruiters, his view is that it is usuallgreneffective and a better use of limited resoufoea
destination country to “target employers as a wagdrrect the market for recruitment, rather than
going after recruitment practices directl§.Some of the newer laws, in particular Saskatch&yan
include a broader array of tools to hold recruitbable” It will be instructive to see if the

Employment Standards Branches in such provincesgivin enforcement approaches over time.

When the Manitoba law first passed, there were earxcthat its effect would be to push illegitimate
recruitment firms into neighbouring provinces rathian eliminating them entirel§. As other
Canadian provinces have followed Manitoba's le&is toncern has diminished. In 2013, Nova
Scotia and Saskatchewan began to require empldégersgister and recruiters to obtain licenses
pursuant to legislation that was modelled on thenikdha Act but—especially in the case of
Saskatchewan—diverge in some respEctSaskatchewan bans an extensive list of recruiter
behaviours beyond the charging of fees, includirffering false or misleading information,
confiscating documents, and threatened or actualiaton against the migrant or her family
members® The Saskatchewan law also requires that theitecdisclose all of its agents, and makes
it responsible for their actio’5. New Brunswick and Ontario are currently contertipiaenacting

variations on the Manitoba mod&l.

A final feature of the system emerging in the Caaagbrovinces is the relationship it has facilitate
with the government of the Philippines, one of @Ghrstop two source countri&$. Manitoba and

several other provinces have signed individual Ma®garding recruitment with the Philippines

S See id.

8 Author’s interview with Jay Short.

" Foreign Worker Recruitment and Immigration Servikes Protecting Foreign Workers and Immigrants Qugrtio
Saskatchewan, MISTRY oF THEECON. (Oct. 2013), available at http://www.saskimmigratanada.ca/[FWRIS-act-fact-
sheet-for-foreign-workers-and-immigrants [hereieafbaskatchewan’s Foreign Worker Recruitment andidmation
Services Act].

8 personal communication from Fay Faraday to auiot. 3, 2013) (on file withwhor); author’s interview with Jay
Short.

® Fay Faraday, Profiting from the Precarious: Hoeru#gment practices exploit migrant workersgfdALF FOUND. (Apr.
2014), at 75-81.

8 saskatchewan’s Foreign Worker Recruitment and Imatiin Services Act, supnote 78; Saskatchewan Code of
Conduct for Foreign Worker Recruitersy\SBATCHEWAN IMMIGR. available at http://www.saskimmigrationcanad&.cdé-
of-conduct-for-foreign-worker-recruiters.

81 See Saskatchewan Code of Conduct for Foreign W&eruiters,, supra note 81, at s. 10.

82 See Faraday, Profiting from the Precarious, sopta 80, at 75.

83 Facts and Figures 2012 — Immigration overviewnfzerent and temporary residentsai®Tics Gov’' T oF CaN. (2013),
available at http://www.cic.gc.ca/English/resoufsesistics/facts2012/permanent/10.asp.
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Department of Labour and Employméhtin the Manitoba MoU, the Philippines agrees todhol
recruiters of workers bound for Manitoba to thendtxds of the Manitoba Act, which are higher than
Philippine law—for example, the Philippines permiees equivalent to a month’s salary in the
destination country, while Manitoba bans fees elti®® Manitoba recruiters can only enter into
agreements with Filipino recruiters licensed by Eiglippines government. The MOUs express an
intention to cooperate on many aspects of labowgration, including training and recruitment.
However, Manitoba ESB Manager of Special Invesioyest Jay Short does not recall an example

where the two governments have worked togethezdolve a specific case of recruitment atilise.

Manitoba is a province that is geographically ldoge has a small population. While it remainseo b
seen how the model will work on a larger scalapjpears that the Manitoba Act has been able to have
a direct impact on the structure of labour recreitimin this setting. J. Short reports that instefid
relying on agencies, firms with human resourcesadepents have increasingly begun to recruit using
these in-house resources, while others have tutoediiring newcomers already in Candda.
Although abuses may continue to occur further dawe recruitment chain, the law and its
enforcement appears to have significantly decrebetitthe scope and severity of the violations that
the ESB is able to detett.

The Netherlands regulates labour recruiters throagtcombination of public and voluntary

initiatives’® Dutch law establishes joint liability as the défaregime in Dutch subcontracting

84 According to the POEA website, last updated in2@fie Philippines has signed memoranda of undwdistg with the
Canadian provinces of Manitoba, Saskatchewan, Bi@imlimbia, and Alberta. See Bilateral Labor AgreemeRtiLIPPINE
OVERSEASEMPLOYMENT ADMINISTRATION, available at http://www.poea.gov.ph/Imi_kiosktte._agreements.htm.

8 Memorandum of Understanding between the Departwidmbor and Employment of the Government of thpudic of
the Philippines and the Department of Labour anahifgnation of the Government of Manitoba, Canada, @aming
Cooperation in Human Resource Deployment and Devatapreee Memorandum from the Department of Labdr an
Employment: International Labor Affairs Bureau (Ok8, 2010), available at
http://www.poea.gov.ph/Imi/Bilateral%20AgreementsBIPH_Manitoba2010.pdf.

There are two sectors for which the Philippinessifaes entirely: domestic work (POEA

Governing Board Resolution No. 6, Series of 2006)swafarers (Section 1, Rule IV, Part 1l of the PCHiAes and
Regulations Governing the Recruitment and EmployroéBeafarers).

8 Author’s interview with Jay Short..

871d.; Judy Fudge & Daniel Parrott, Placing Filipino Caregivers in Canadian Homes: Reqgalransnational Employment
Agencies in British Columbia, inEMPORARYWORK, AGENCIES AND UNFREEL ABOR: INSECURITY IN THENEW WORLD OF
WORK 70, 88 (Judy Fudge & Kendra Strauss eds., 2013).

8 Author’s interview with Jay Short.

8 This case study is based in part on interviewslooted by the author in the Netherlands in Noverri@t3.

% Formerly, the Netherlands required that labouwjaiers obtain a permit directly from the governmefhat system was
abolished in 1998, in part as the result of coneémat it had driven agencies under ground, anttiypaflecting an overall
trend toward deregulation during that period. Salkdur Market Intermediaries Act (Wet Allocatie Aitiekrachten door
Intermediairs) (July 1, 1998) [hereinafter WAADI]; author’s interview with Simone de Geus, Policy Advisor, IngE&ZW,
Netherlands (Nov. 5, 2013); Peter Vonk, Senior Policy Advisor, Inspectie SZW, Netherlands (Nov. 5, 2013); Jones, What
Works in Recruitment Monitoring (draft), supra n@teat 49 n. 119.

It should be noted that several of the Dutch intiona | describe here apply principally to staffiagencies, i.e. those that
recruit migrants and continue to operate as thepleyer on arrival, supplying the workers to anotliren on a
subcontracted basis. Although this differs from plure recruitment model that is the principal sabpf this paper, the
Netherlands approach has innovative features teatiarth considering in the pure recruitment congexwell.
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chains® If a staffing agency or a subcontractor violddesch law on the payment of taxes and social
insurance contributions, all firms above that agecan be held liable, up to the firm at the top of
chain. When any firm in the chain hires an immigrasho is not authorized to work, all firms are
likewise responsible and subject to fines. SinB&02 joint liability applies to the payment of
minimum wages as well, but only when the violatera staffing agency, and only to the firm

immediately above it in the chalh.Workers can seek redress in court for joint ligbclaims.

Dutch law also requires that all firms operating the country register with the Chamber of
Commerce. As of 2012, recruitment and staffingnages must specifically identify themselves as
labour providers when they comply with this proersi Firms that wish to use a labour provider are
required to check this registry to insure that @lgency they plan to use is listed. Penalties afuply
firms that use unregistered agencies to sourcaitabtowever, as to the agency, registration merely
involves filing a brief form. When registering, eagies make no commitment to comply with the

laws, nor are they inspected for compliance attihas®

Since 2006, this public regime has been supplerdelnyea voluntary certification scheme. The
Foundation for Employment Standards (Stichting Naeming Arbeid, “SNA”) was founded in that

year as a non-governmental entity that offers aintakry certification programme for employment
agencies? SNA, which has a staff of ten, is run by a mameget company, but is governed by a
board representing employment agencies, end-uses f{for example, in agriculture and meat-
packing), and unions. As of the end of 2013, SNA tertified nearly 3,700 companies.

In order to issue a certification, SNA requiresttha agency undergo an audit for compliance with
payroll taxes, laws related to immigrant workensg ahe minimum and holiday wage law. These
audits are conducted at the recruiting agency byatiency’s choice of one of six auditing companies
certified by the Dutch Accreditation Council, wangi under contract to the SNA. Audits largely

consist of document review and do not include inésvs with workers® Subsequent monitoring for

%1 For an overview of joint liability laws in the Netrlands, see Mijke Houwerzijl & Saskia Petersbility in
subcontracting processes in the European congrusgictor: NetherlandspyBorFounp (2009), available at
http://www.eurofound.europa.eu/publications/htrelilef08877.htm. Note that this source was writtéor o the passage
of the law creating joint liability for wages, mémed and cited below.

92 Burgerlijk Wetboek (Civil Code) 2010, Art. 7:692 (IKet

% See generally Article 7a of WAADI, supra note 91.

94 SNA website: http://www.normeringarbeid.nl/en/defaspx. SNA was founded largely at the urgingsgociations
representing temporary employment agencies. Awthoterview with Willem Plessen, Manager of Sogifiairs, Randstad
Holding Co.; Professor, University of Tilburg School of Law, Netherlands (Nov. 6, 2013); author’s interview with Roland
Huisman, Director, SNA, Netherlands (Nov. 6, 2013).

%see Stichting Normering Arbeid: Dé norm voor betvbaarheid! (2013), available at
http://www.normeringarbeid.nl/Downloads/SNA-Jaaslag%202013.pdf [hereinafter SNA 2013 Annual Rep@ntputch
only). For purposes of comparison, the numbeioafimercial labour providers that have completechthadatory
registration with the Chamber of Commerce is appnaxely 12,500. Author’s interview with Roland Huisma

% However, current pilot projects include one whereker interviews are added and another where iigregoes beyond
the minimum wage to include compliance with thdemilvely bargained wage rate and employer contidns to pensions
and other benefit plans. Author’s interview with 8ol Huisman.
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continued compliance occurs once or twice a Yealhe inspection process regularly results in
suspensions and decertifications. During 2013, Sscertified 530 agenci€$pr nearly 15 per cent
of the total number of agencies registered, anthduhe first ten months of that year it temposaril
suspended 654. A list of certified agencies is publicly availabbn the SNA website, and firms that

hire agencies can sign up to receive automatiatepa changes in agency statifs.

The hallmark of the Dutch system for regulatingfstg agencies is its criss-crossing of these publi
and private mandates. Under Dutch law, a firm dwattracts with a SNA-certified labour provider
(and the firms above it in the subcontracting cherpartially released from joint liability. ItiWnot

be held responsible when that agency violates ndxsacial insurance laws. In the case of minimum
wage violations by the agency, the firm is insudaft®m private lawsuits by agency workers, and is
eligible for mitigated penalties from the governmers a result, although SNA certification is

voluntary, firms have begun to demand certificatiball agencies in their subcontracting chaffis.

Like the Manitoba Act, the Dutch scheme relies egutation of employers to drive the market for
recruitment. But its structure is different in twmaportant ways, illustrating the variety of ways a

supply chain approach to regulation can be constduc

First, in the Netherlands, certification of receud is voluntary and private, rather than mandaaoxy
government-run. So, too, is an employer’s decisioout whether to use a certified recruiter. Second
rather than facing a substantial penalty for usiog-licensed recruiters, employers in the Nethedan
are offered a highly desirable benefit by the gowent for contracting with certified recruiters:
release from the background legal regime of jaatiility. Although the difference can seem to be a
matter of semantics (after all, Manitoba employé&re, receive a benefit for following the law: they
can access permits to hire temporary foreign warkamd they are released from liability for
recruitment fees), offering businesses that optoira licensing/registration scheme a safe harbour
from the chain liability that is otherwise mandat®dlaw may be more appealing politically in some

countries than mandating their participatith.

97 SNA carried out 7,306 inspections in 2013, inahgdboth for new applicants and for on-going moimitgiof certified
ggompanies. See SNA 2013 Annual Report, supra notat &%

Id.
9 Author’s interview with Roland Huisman.
100 5ee Gecertificeerde ondernemigenc8TING NORMERING ARBEID,
http://www.normeringarbeid.nl/keurmerk/pagina/vdilgelijst.aspx.
101 Author’s interview with Roland Huisman; author’s interview with Sytske Jonkman, Inspector, SNA, Netherlands (Nov. 6,
2013). The Dutch system features other elementsilolic-private collaboration as well. For examptespectie SZW (The
Ministry of Social Affairs and Employment) and thgency charged with enforcing tax laws both seedNA reports on
agencies found to be in violation. Author’s intemiwith Roland Huisman. In turn, the SNA has agyptif calling
uncertified agencies to persuade them to seeKicatitbn. If they refuse, the SNA informs SZW, whiin turn uses the
information to guide its targeted inspection offstg agencies. Personal communication from Katmadones to author (on
file with author); email to author from Roland Huisman (September 24, 2014) (on file with author).
102 A different EU model for the regulation of staffimgencies is the Gangmasters’ Licensing Auth¢GtyA) in the food
industry in the United Kingdom. This brief destidm is based on my interviews with GLA officialadaboard members,
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The case studies offered to this point originateéstination countries where the employers that are
their primary subjects are located. However, origantries also have critical roles to play in ladd
recruiters to account within a joint liability regé. The Philippines provides a good starting ptumnt
consider this role. Like Ethiopia and Indonesiae tPhilippines has imposed joint liability on
recruiters and employet® Unlike those countries, it has made considerafitete to enforce that

regime.

The Philippines facilitates and controls oversedslr migration through an extensive system of
regulations and government institutions, and it hasome an increasingly prominent country of
origin for labour migration in recent decades.1895, following public outcry after the executioh o
a Filipina domestic worker in Singapore, the Ppili@ Congress enacted the Migrant Workers and
Overseas Filipinos A¢? The Act, which has since been amended, souginictease the rights of
migrant workers from the Philippines. Recentlygulations promulgated in 2010 further defined
migrants’ rights and the mechanisms available forea them> Like all origin countries, however,

the Philippine government faces challenges in reitiag its role of providing its citizens with the

trade union representatives, and others, condurctte United Kingdom in February 2010 and Septer2043. | do not
treat theGLA in detail here, both because I have described it elsewhere; see Jennifer Gordon, Free Movement and Equal
Rights for Low-Wage Workers? What the United St&tas Learn from the New EU Migration to Britain (May2D11),

UC BERKELEY L. SCH., THE CHIEF JUSTICEEARL WARREN INST. ON L. AND Soc. PoL’Y IssUEBRIEF (May 1, 2011), at 10,
available at http://www.law.berkeley.edu/img/Gordéssue_Brief_May 2011 _FINAL.pdf, and because itespnts a fairly
straightforward approach to mandatory governmeenking for staffing agencies, with penalties fod e@ser firms that
contract unlicensed labour providers.

The United Kingdom’s most noteworthy innovation foe purpose of this study is its creation of theA@s an
independent government enforcement body, chargédmaénitoring agencies’ adherence to multiple lawsorder to get
and keep a license, a staffing agency must denatastompliance with tax, social insurance, immigratemployment, and
worker housing requirements. The GLA audits aenag for compliance with all of these laws priogranting a license,
and can make unannounced worksite inspectionsnag fivhere agency employees labour, revoke a ligamskshut down
the agency on the spot if it has committed a paleity serious violation. It collaborates closalith the police and the
United Kingdom tax agency, but has independentaifyhto impose both civil and criminal penalties agencies that
operate without a license or in violation of therie of their licenses. In addition, it has thehauity to penalize the firms
that contract with unlicensed agencies. In othems, it imposes a form of joint liability on firnfer the violations of their
staffing agencies.

The GLA does not have jurisdiction outside the ediKingdom. However, UK law states that no agerayoperate as a
labour provider in the United Kingdom unless it ladsome office in the United Kingdom. Thus, foreagencies that want
to provide workers to UK employers must open a Ufice, bound by UK law. In this way, the GLA caplt an agency
responsible for what migrants were told in the hamentry, even without extraterritorial jurisdiatio In addition, the GLA
has formed a unique and noteworthy partnership Ratlish authorities. When a Polish agency seek& l&knsing so that
it can operate in the United Kingdom, the GLA imfrthe Polish government, which carries out andatpn of the agency
for compliance with GLA standards. Personal comication from Katharine Jones to author (on filehaatuthor).

103 For Indonesia, searbenblum et al., Migrant Workers” Access to Justice, supra note 7; Jones, What Works in
Recruitment Monitoring (draft), supra note 7, at &r Ethiopia, see Bina Fernandez, Traffickers kBrs, Employment
Agents, and Social Networks: The Regulation of imtiaries in the Migration of Ethiopian Domestic Nérs to the
Middle East, 47NT'L MIGRATION Rev. 814, 819 (Winter 2013).

104 Migrant Workers and Overseas Filipinos Act of 1988p. Act No. 8042 (“Act”).

1% pOEA Rules and Regulations Implementing the Migvsioitkers and Overseas Filipinos Act of 1995, as Ateehby the
Rep. Act No. 10022 (2010) (“Regulation”). The Regolatvas developed by the Department of Labor anglBpment
and the Department of Foreign Affairs, togethehwather government departments.
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ability to seek jobs abroad with the need to protleem when they work overseas. These objectives

are at times in conflicf®

The original Act and its amendments create basitkplace protections for migrants, in part by
mandating that overseas employment contracts cosfacific terms regarding wages, termination,
repatriation, and other matters, and establishechamésms for enforcement. In order to be allowed
to leave the Philippines to work abroad, a mignawist present a written contract containing the
required terms first to the Philippines OverseaspByment Agency (“POEA”) for review and

approval while still in the Philippines, and agéina government representative at the airport paor

boarding the plane. If an employer subsequenthyateés the migrant’s rights enumerated in the
contract, Philippine Overseas Labour Offices inondgestination locations are supposed to work with
labour attachés at consulates to help the migesuive the problem. Alternatively, the migrant can
return home and request the POEA's help in recogatamages. Migrants must be informed of their

rights during mandatory pre-departure training isess

The Act also sets Philippine policy governing ptéveecruitment agenciéS. Like a number of other
migrant origin countries, the Philippines requitbat recruitment agencies register and obtain a
license from the government and post a bond inramlesend Filipino workers overseas. To be
licensed, agency owners must pass criminal backgrahecks, submit to an interview, and show
proof of job orders for at least 100 workers. tidition, only agencies that are at least 75 pet cen
Philippine-owned can operate in the countfy.Agencies can be suspended or have their licenses
revoked for violations of Philippine law regardirgcruitment, for example for fraud or the charging
of excessive fee¥? Recruitment agencies are permitted to charge affeo more than one month’s
salary, plus the costs of obtaining necessary deatsti® Additionally, the Philippines has prohibited
recruiters from charging recruitment fees to migrdomestic workers and sea-far€fsThe POEA

has a public website listing recruitment agencrestaeir current licensing status.

One of the most innovative aspects of the Philipm@pproach to the regulation of recruitment is its

imposition of joint liability on recruitment agemes and the employers (and destination country

198 See, e.g, BDRIGUEZ, MIGRANTS FOREXPORT, at 122140; Rene E. Ofrenco & Isabelo A. Samonte, Empowering Filipino
Migrant Workers: Policy Issues and Challenges, ULI. (2005), available at http://www.ilo.org/wcmsp5/gpsipublic/---
asia/---ro-bangkok/documents/publication/wcms_ 1 G0,

197 For a useful overview of the regulation of reanent in the Philippines, see Dovelyn Rannveig Agsinidigration’s
Middlemen: Regulating Recruitment Agencies in thdipines-United Arab Emirates Corridor,IRATION POL'Y INST.
(2010), available at http://www.migrationpolicy.gpgbs/filipinorecruitment-june2010.pdf.

1% pOEA Rules and Regulations Governing the RecruitaedtEmployment of Land-based Overseas Workersippirie
Overseas Employment Administration (2002), avadadtl http://www.poea.gov.ph/rules/POEA%20Rules.pdf.

199 However, a firm whose license is revoked may gusate a “phoenix company” to take over its businss called
because it rises from the ashes of the debarrettpgdhis is a common problem in origin counttiest rely on licensing
to control recruitment. See, e.g., Jones, What ¥orliRecruitment Monitoring (draft), supra note {76 68.

19pOEA Rules and Regulations Governing the RecruitrauetitEmployment of Land-based Overseas Workers, Bégyu)
Part Il, Rule 5, Section 3. Fees are prohibitednatheared in the destination country.

111 The 2006 Household Service Worker (HSW) Reform Bgekand POEA Rules and Regulations Governing the
Recruitment and Employment of Sea-farers, 2003, Ri)lBection 1 respectively.
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recruitment firms) to which they supply migrant wers. Section 10 of the Act and Section 3 of the
Regulation stipulate that recruiters and emplogeesjointly and severally liable for monetary claim
arising out of the employment contratt. The Regulation requires that this joint liabilthg written
into the contract a worker must present beforeivetgapproval to leave the country. If a migrant
unable to get redress from the employer for rigidtations that occurred in the destination country
she can ask the Philippines National Labour Relati@ommission (“NLRC”) to pursue those claims
against the recruiter. If the Commission finds tbe worker, the recruiter is obligated to pay
monetary damages to cover the employer’s violatiboontract terms, and the bond posted by the
recruitment agency as a condition of licensing loarused to cover such claims. It is quite common
for workers to recover damages from recruiters urllis provision, though this most often occurs

through settlements that award them less tharutharhount owed!®

The inclusion of joint liability in the Philippingystem for regulating recruitment is an important
innovation. It diminishes the jurisdictional cleadbes that origin countries face in seeking togmtot

their citizens working abroad, because it establstine recruiter as the actor in the home country
responsible for answering for the employer and amspting migrants abused by employers
abroad"* The idea animating this approach is that it wi#late incentives for recruiters to pay more

attention to the quality of jobs into which theyagé migrants.

In practice, however, joint and several liabilitppéied to recruiters has had some unintended
consequences. Some recruiters report that ratiagr $creening employers more intensively, they
pass the cost of the increased risk on to migrtntsigh higher feeS® In addition, workers seeking

to enforce the Philippine joint liability requiremte have encountered a number of practical
obstacles!® The POEA and NLRC are inadequately funded, aaiins! processes are slow. While a
lawyer is not technically necessary to file a clamany migrants need legal assistance even at the
first stage and all do if the case is appealedtheare are few sources of affordable legal assistah

Recruitment agencies can appeal the decision of the NLRC; if they do, the case may take years to be

112 Act, at Section 10; Regulation, at Part II, Rule 2, Section 1(f)(3).

113 author’s interview with Jeriel Domingo, Philippia@verseas Employment Agency (POEA), Deputy Adririatisr and
Officer in Charge, Adjudication and Licensing RegialatOffice (July 22, 2014).

114 Recruiters are then supposed to be able to calleanoney owed from the employer. In practice, éav, unless the
employer pays the recruiter back voluntarily, teruiter must go to the destination country antiaite a lawsuit to recover
the amount owed. This need—and the desire of itecsito remain on the good side of the employerabich they depend
for jobs—means that there are few examples of ssfgklitigation of this sort. Author’s interviewitln Jeriel Domingo.
Jeriel Domingo notes that some employers do payetriter back voluntarily, because if they do thaty risk being
disqualified by the POEA from future hiring in tRéilippines. Id.

115 Jones, What Works in Recruitment Monitoring (dragt)pra note 7, at 69.

118 Some of the issues are inherent to the law itdedi: example, the Act limits joint liability to eiations of rights
enumerated in the contract between the recrulitereimployer, and the worker. This means that itecsuare not
responsible for employers’ violations of rightsadsished by provisions outside the contract, sisctiestination country
laws covering minimum wage and overtime provisiamdess the contract specifically mentions therhis Eould be
remedied through passage of a law extending recsuliability to employer violations of any stabuy right in the
destination country.

117 Email to author from Henry Rojas, Coordinator, LarsyBeyond Borders, Philippines (July 21, 2014) (taiith
author).
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resolved. In light of these challenges most walgattle early in the process, accepting a fracifon
the total owed™ Even when a worker pursues the case to its csiocluit is very rare that the
recruiter pays the full amount found due, espegcialhen multiple workers are involved and the

recruiter’s bond is inadequate to cover the charjes

While recruiterobligations can be established via legislation e brigin country, and can be
enforced by origin country government agencies @ndts, the Philippine experience illustrates that
matters are considerably more complicated withnega origin countries’ ability to gain jurisdictio
overemployersabroad in order to hold them liable fecruiters’ violations—the core subject of this
paper. Origin country governments do not have gbwer to enact laws governing employers
operating outside their territory. In practicains, one of the only ways such governments carhreac
employers in destination countries is to manda& tacruiters operating within their borders (over
whom they do have jurisdiction) sign contracts wathployers containing the desired terms. If the
employer fails to comply with the contract it hagned, it can—again, in theory—be sued for

breacht?

Thus, if countries like the Philippines wish to reakmployersjointly responsible for recruiter
violations, they must do so by requiring joint liitp as a part of the recruiter-employer contrict.
Firms outside the Philippines are not subject todittates of its government agencies, so to eaforc
this aspect of the contract against an employerntfgrant herself would have to initiate a case for

breach of contract in the destination couftfy.

118 |d

119 Author’s interview with Jeriel Domingo; email to author from Henry Rojas.

120\/ery few recruitment firms have pursued this reynederiel Domingo notes that in practical termméans that the
recruiter must sue the employer in the destination country; the expense of doing so is prohibitive from the point of view of
most recruitment agencies in the Philippines. Aughiaterview with Jeriel Domingo.

121 Note the difference: here | am referring to hotgemployers liable for violations committed by rgtment firms, the
key recommendation of this report, not to the ¢fforecover from recruiters for abuses by emplsyer

Reliance on a contract as the trigger for jointilighis problematic for several reasons. Even meherigin countries require
that temporary migrant workers sign contracts iditig a range of protective provisions before depgrfew have
established processes to reliably confirm that sucbntract is actually in place pre-departurer dritiques of existing
emigration clearance programmes in Colombo Prostasss, see Jones, What Works in Recruitment Mamit¢draft),
supra note 7, at 81-85. In countries such as Mexitere the government does not restrict out-rtimrait is hard to see
how such a requirement would be enforced.

Contract substitution is another great concern. télfga migrants sign before leaving home, they &enaequired to
assent to a substitute contract on worse terms thiegearrive in the destination country. For exéenm India, one study
found that almost a fifth of migrants who had ussttuiters were required to sign new contractsrama. Irudaya Rajan et
al., Overseas Recruitment Practices in Indiayi3#RY oF OVERSEASINDIAN AFF., available at
http://www.oit.org/wcmsp5/groups/public/---asiafe-bangkok/documents/presentation/wecms_100010.pdis practice is
common throughout Asia and in the Gulf States.idime Migrant Labour Recruitment to Qatar, supraen®, at 87-89.
Although Philippine law states that joint liabilisprvives such substitution (Act, Section 10),dmainished rights under the
substitute contract may leave migrants with liitectical ability to bring claims against recrustéor the employer’s
actions.

Despite these problems, absent the sort of trainsahicooperation called for below, a contract edrihg assent to joint
liability is the only mechanism an origin countrgshto impose a legal responsibility on an employgroperating within its
borders.

12270 the knowledge of Jeriel Domingo, POEA OfficeiGharge of Adjudication and Licensing Regulatioeréhhas never
been a case within the Philippines in which suclkaan has been made. Author’s interview with JeBiemingo.
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Government regulation is only one way to createsguee on end users to take responsibility for the
violations of their labour providers. Worker organg and consumer boycotts can play a similar.role
Supply chain organizing strategies have becomet&plar focus in agriculture, where most products
are purchased by consolidated transnational retadlemanding ever-lower costs. The international
productsupply chain has been the target of organizing since the 1990s; what is new is the use of those
same strategies to improve treatment of workerghen globallabour supply chain. A few farm
workers unions and workers’ organizations in theitéth States have begun to use the brand-
protective instincts of companies at the top of ¢hain to bring those firms to the table to discuss
agreements regarding conditions of recruitment,eton@s alongside other concerns about wages,

working conditions, and food saféefy.

Organizing that targets the top of the labour syppkin has created the space for experimentation t
flourish. As the following case studies illustrabaving built sufficient power to compel negotiats,
the organizations were free to craft different sohs to the recruitment problem, reflecting their
distinct contexts and organizing goals. One setls rmw terms of recruitment in a collective
bargaining agreement thian association of growers; one establishes its own recruitment and training
entity in the context of a new ethical food initiative; and one bars subcontracted labour altogether,
requiring that employers hire workers directly. #fie same time, all of the initiatives have key
features in common: they incorporate key rolesviomrkers in setting standards and monitoring
compliance and they mandate that retailers incré&@seamount they pay participating growers for
their produce to cover the cost of compliance, tshiglding growers from competition with farms

outside the programme that could otherwise undehaoh.

The Farm Labour Organizing Committee (FLOC) isranfavorkers union with approximately 10,000
members in Ohio and North Carolitfd. FLOC is based in Ohio, where in the 1980s it saeded in

organizing workers on a number of tomato and cu&rnfiaBrms supplying brand-name companies

122 The National Guestworker Alliance (NGA) is notettyrfor having put a joint and several liabilitym@pach in the
forefront of its efforts to address recruitmentlatmns outside the context of agriculture. NGA hed a number of ground-
breaking initiatives to hold brands at the top afduct or service supply chains responsible fovthiations of recruiters in
their labour supply chains. Working with migrantsa range of visas, from the “non-agricultural pemary and seasonal”
H-2B to the J visa (which is ostensibly for cultueathange visitors but has been increasingly usedsaurce of low-wage
labour), NGA has carried out high-profile campaitggeting Hershey Foods, Signal Shipbuilders,\&WatMart, among
others, demanding accountability for recruitmenisds and exploitation of migrants by their subaarars. NGA is
currently urging U.S. based multinational brandpin an anti-forced labour accord that would reg@uppliers to prohibit
retaliation, including by recruiters. While NGAshaot yet entered into agreements with firms atdipeof the chain
regarding on-going recruitment practices, its asialgf the role of migrant labour in the global mamy, creative and
effective use of legal tools in co-ordination wittganizing, and strategic approach have maderitieat actor in the field.
124FLOC 2013 LM-2, available by entering query at titkgerds.dol-esa.gov/query/getOrgQry.do (U.S. bepLabor)
[hereinafter Union Search].
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with produce. Over time, the resulting contracesravundercut as brands sought to buy cheaper
produce harvested by non-union workers presenempaorary “H-2A” or “guest worker” visas in
North Carolina. In response, FLOC initiated a hmycampaign against a major food processor
brand, highlighting the poor treatment of workensits suppliers’ North Carolina farms. Meanwhile,
the union was involved in lawsuits against the Nd@arolina Growers’ Association (NCGA), the
largest employer of agricultural guest workershie United States and a primary source of labour for

the food processof?

In 2004, after a five-year campaign, FLOC succeedetgotiating a three-way accord with the food
processor and NCGA. For its part, the food proaeagreed to pay its Ohio growers 11 per cent more
over a period of three years for the cucumbersiitipased from them, to be passed on to workers as
higher wages, with an additional 3 per cent angudal growers who provided workers compensation
coverage for sick or injured labouréf8. The food processor, meanwhile, brought in the RCG
which agreed to recognize the outcome of a cardkchete on union representation by its workers in
exchange for the settlement of the lawsuits agéinSt Following an intensive organizing campaign
in the fields, a majority of the workers voted forionization, and FLOC and the NCGA bargained
the first U.S. guest worker union contract in Safiier 2004. The accord was amended and renewed
in 2008 and again in 2012. A decade after it vigs $igned, the FLOC/NCGA agreement remains
the largest and the most sustained example of usjmesentation of guest workers in U.S. histdry.

currently covers about 7,500 workers labouringafoproximately 640 growers through the NCEA.

A primary focus of the FLOC/NCGA contract is the ywhl-2A workers are recruited for work
covered by the agreeméft.The contract eliminated the “blacklist” through ialhh NCGA growers

had barred migrants from return if they demandexpeet for their rights. It replaced this with a

125 For an overview of the FLOC strategy leading ufhescampaign, seeAdip DALTON, BUILDING NATIONAL CAMPAIGNS:
ACTIVISTS, ALLIANCES, AND HOW CHANGE HAPPENS32 (2007), book available for download at httpligy-
practice.oxfam.org.uk/publications/building-natibmampaigns-activists-alliances-and-how-change-bapfl15412. For
the assertion that NCGA is the largest H-2A emplogee Victoria Bouloubasis, Be Our Guest Workeg AM. PROSPECT
(Nov. 7, 2013), http://prospect.org/article/be-guest-worker.

126 Author’s interview with Baldemar Velasquez (July 18, 2014); Julie M. McKinnon, FLOC sets its sights on future fights,
THE BLADE (Oct. 3, 2004), https://www.toledoblade.com/bus&i2004/10/03/FLOC-sets-its-sights-on-future-figittsl.
After the first three years, the food processordwadinued to make a small increase annually t@theunt it passes
through NCGA for workers’ wages. Author’s intervievith Baldemar Velasquez (July 18, 2014).

127 Te6filo Reyes, 8000 “Guest Workers” Join Farm UritoiNorth Carolina, LAB. NOTES (Sept. 30, 2004), éafale at
http://www.labornotes.org/node/939. The Nationabbr Relations Act, which governs union recognitromost U.S.
industries, does not cover agricultural workerse, ®eg., 29 U.S.C. § 152(3). There is thus no &daw that requires
growers to heed a vote for unionization by a majority of their employees; any such agreement must be negotiated between
the parties. In that context, litigation suchtes De Luna case was a critical factor in bringir@®A to the table. See De
Luna-Guerrero v. North Carolina Grower's Ass'n, 1820 F. Supp. 2d 386 (E.D.N.C. 2005).

128 |nterview with Baldemar Velasquez, Founder andiBleas, Farm Labor Organizing Committee (FLOC) (Mdr, 2104).
See also Karin Rives, Guest workers note progresdsoi_contract has brought changes, RALEIGH NEWS & BIR®ER
(Aug. 29, 2005), available at http://www.smfws.can$292005.htm.

129\While the contract does address some other aspieatsrk—for example, time off and the protectidnamrker health
and safety--it explicitly sets aside wages and imguas beyond its scope. NCGA and FLOC Agreemend¢tie May 4,
2012-December 31, 2014), Article 4, Section 1 (copyile with author). The Agreement notes thathsterms are
governed by laws regarding the H-2A programme paigih (as it also mentions) the law sets a flodrerathan a ceiling,
and growers are free decide to pay more or prdvadier accommodations than those mandated.
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system of seniority, mandating that growers hirekers in order of years worked with the H-2A
programme. It also required that growers have gasise for firing and refusing to rehire workers,
including a threawarning system before the grower takes action; created a grievance procedure for

violations of the contract; and—critically—granted FLOC the right to oversee régnent.

Rather than barring private recruiters, the protkas FLOC has developed limits the control that
they can exert over workers’ access to visas anplagmrs. The version of the contract in effect
today creates four tiers of workers. First pripgbes to those designated by growers as “Preférred
including experienced workers and—in a recent awdhittheir relatives if the employer so
chooses® Remaining vacancies are next filled by “Active”nkers in order of seniority, independent
of employer preferences. The third tier is for kess whose employers designated them ‘Preferred’,
but who wish to switch to ‘Active’ status and takegob with another employer or come at an earlier
time than their employer needs them; those workers get access to the remaining full-season jobs
through a bid system the union has created. Kirafly worker with two years or more working in
the H2A programme is permitted to recommend new workers with no experience; those workers can

submit bids and are usually hired at the end os#&ason when relatively little work remaifrs.

Over time, FLOC has made adjustments to other &spéthe recruitment system that continued to
breed abuse despite the contract. For example FL@C-NCGA agreement now forbids cash
payments from workers to recruiters, even thoughuiters are legally permitted to charge for the
cost of the visa and ground transportation. (Epgi® must reimburse workers for both expenses
soon after arrival). After several years of obsegwthe situation, the union concluded that allayvin
cash to change hands in this context too oftenexbéme door for recruiters to demand additiona sid
payments from workers. The agreement was ameraéuas workers deposit money for legitimate
expenses with a designated bank, and give recsutierbank receipt. The recruiter can then arrange

for bank-to-bank transfers to the U.S. Consulatetha bus comparly?

Recruiters fought back against FLOC's incursiorttaair territory for years. When FLOC opened its
Monterrey, Mexico office in 2005, unscrupulous tew@rs subjected its staff to escalating harassment
and surveillance, broke into its office, and ardielved to be responsible for the 2007 torture and
murder of Santiago Rafael Cruz, a FLOC organizeside the union’s Monterrey headquartérs.
After failing to defeat FLOC, however, and followjitthe institution of protective measures for FLOC

by the Inter-American Court of Appeals in the wakehe murder, recruiters have made an uneasy

130 Employers also have thight to designate a worker “No Return” under certain circumstances; such a designation will bar
a worker from participation in the programme. NC&#l FLOC Agreement 2012, Article 5.

131 Author’s interviews with Baldemar Velasquez (Mar. 21, 2014; July 18, 2014); see also NCGA and FLOC Agreement

2012, Article 5.6.

132 author's interview with Baldemar Velasquez (Mar, 2014).

133 Author’s interview with Baldemar Velasquez (July 18, 2014); Dan La Botz, Farm Labor Organizer Murdered in Mexico,
COUNTERPUNCH(Apr. 14-16, 2007), available at http://www.couptench.org/2007/04/14/farm-labor-organizer-murdered
in-mexico/.
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peace with the union, and there have been no niagimtents since 2007. The Monterrey office
continues in operation today as the base for FLO&ico operations. FLOC staff in Monterrey
handle grievances, oversee the implementation ef dbntract's recruitment provisions, and

coordinate the union’s organizing and leaderskiiming efforts in Mexicd®*

The United Farmworkers union (UFW) is known arouhd world for its pioneering approach to
organizing farmworkers. Its greatest successeg ¢anhe 1970s and early 1980s, when it negotiated
union contracts with growers employing about 50,0@afrkers, largely in its stronghold state of
California®> For a multitude of reasons, the UFW proved unabkustain that level of membership
over time. The consolidation of the retail foodlustry has played a critical role in the union’s

struggles, as in those of the other organizatioo§led heret*

Growers with UFW contracts began
to go out of business because they were unablattoosts sufficiently to meet the prices demanded
by supermarkets and other retailers. The uniamseat membership is about 4,580. In response,
the union has begun to explore new models to imprasages and working conditions for

farmworkers within the context of a highly subcaeted industry*®

The UFW's leading effort in this regard is its peigation in the Equitable Food Initiative (EFI), a
multi-stakeholder initiative developed with the papt of Oxfam and in collaboration with FLOC and
other migrant and farmworker organizations. EF$ farotating chair, currently held by Erik
Nicholson, UFW National Vice President. EFI’s aiis is to add value to the supply chain through a
certification system addressing three issues: famker wages and working conditions,
environmental stewardship, and food safétyEF| has established an extensive set of standards
cover the three areas under its purvi8wThe Initiative seeks to have a broad impact @ustrial
agriculture by adding “value and quality throughthe food system, benefiting workers, growers,

retailers and consumers aliké™ It invites major retailers to require EFI cedition from their

134 author's interview with Baldemar Velasquez (July, 2814).

138 Marshall Ganz, Why David Sometimes Wins: LeadgrsBirganization, and Strategy in the California Fslvorker
Movement 7 (2010).

136 Author’s interview with Erik Nicholson, Nationalise President United Farmworkers and Chair, Equet&iolod
Initiative (May 28, 2014).

157 UFW 2012 LM2, Line 20, at Union Search, supra rid4.

138 |nterviews with Erik Nicholson, National Vice Pigsnt United Farmworkers and Chair, Equitable Fouotiative,
Tacoma, WA (May 28, 2014 and July 14, 2014); Joe Martinez, Global Advocate and Mexico Program Director, United
Farmworkers (Apr. 17, 2014 and July 21, 2014).

139 EF| at http://www.equitablefood.org/.

140 EF| Standards are available for download at Hitpniv.equitablefood.org/#!certification/c24gy.

143 abor-Management Collaboration Makes for Better Pced&F!, available at
http://www.equitablefood.org/#!what_we_do/cjcr.
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growers, with retailers funding the cost of growemnpliance by paying slightly more for certified
produce:*

EFI launched in 2013 with two retailers: Costco émua smaller scale) Bon Appetit, a high-end food
service provider. These retailers will be thetfictsrequire EFI certification for some, and evetliu

all, of the fruits and vegetables that they purehashe UFW'’'s engagement with Costco goes back
several decades, but for many years was what Hdhdison characterizes as “transactional”: the
union would let Costco know about problems with tieatment of workers in its supply chain, and
ask Costco to respond by refusing to purchase frengrower until the issue was resolvé&t While
Costco did not always do as the UFW asked, Niclmolsas impressed by the openness of the
company'’s top employees. A series of conversatasit “how to align their value propositions and
ours” —Costco’s goal of maintaining its reputatasa high-quality, low cost retailer, and particyla

of avoiding bad publicity about food safety conseland forced labour or slavery in its supply
chain;*** and the UFW’s commitment to improving farmworkdiges—moved the two entities to a
more collaborative relationship. EFI was desigtwedffer a concrete road to this end, and Costso ha

enthusiastically endorsed the Initiati\/a.

Costco began by asking its produce suppliers tontekr to become EFI certified, while making clear
that all its produce purchasing decisions would nsatepend on certification and on-going
compliance*® The salad greens brand Earthbound Organics andesd& Williamson, a major
strawberry grower with 2,000 acres under produdtiothe U.S. and Mexico, stepped forward. Their
first farms were certified in July 2014’ Costco and Bon Appetit are covering their supplieosts

for certification.

A pillar of the EFI programme is the involvementfafmworkers at all levels. Workers brought their

intimate knowledge of farm labour to the procesgle¥eloping the standards, reviewing them and

142 Author’s interview with Erik Nicholson (May 28, 2014); author’s interview with Joe Martinez (Apr. 17, 2014); for details
about certification see EFlI Scheme Documentatiéi, Bttp://www.equitablefood.org/#!certificatiordc?.

143 author’s interview with Erik Nicholson (July 14p24).

1441d. For some recent examples of issues with Cisssupply chain, see expose of slavery in Costanse for Thai
shrimp, Kate Hodal et al., Revealed: Asian slaveualproducing prawns for supermarkets in UnitedeStelUnited
Kingdom, THE GUARDIAN (June 10, 2014), http://www.theguardian.com/gledalelopment/2014/jun/10/supermarket-
prawns-thailand-produced-slave-labour, and a releadito salmonella in its house-brand fruit, Billiiéa, Costco gets stung
by Salmonella Fruit Recalld®pPoisoNJ. (Mar. 13, 2014), http://www.foodpoisonjournah@food-recall/costco-gets-
stung-by-salmonella-fruit-recall/#.U8U2501dVDI.

145 Author’s interview with Erik Nicholson (July 14, 2014); for an example of Costco’s public support for EFI, see Herb
Weisbaum, ‘Culture-changing’ initiative to stop foodintamination on the farm, NBdEws (Aug. 19, 2013),
http://www.nbcnews.com/health/health-news/culturanging-initiative-stop-food-contamination-farm-f6@865682.

146 Author’s interview with Erik Nicholson; see also Stephanie Strom & Steven Greenhouse, On the Front Lines of Food
Safety, N.YTIMES (May 24, 2013). Costco has since informed seadrié$ suppliers with a higher than normal ratéoafd
safety issues that they must obtain EFI certifigatn order for Costco to continue purchasing theaducts. Author’s
interview with Erik Nicholson.

147 Author’s interview with Erik Nicholson. A large grower will have scores of farms in varying locations; under EFI each
farm must be audited and certified individually.
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making numerous changes before they were ffiaEFI requires growers to set up problem-solving
structures through which they can work collaboeltiwvith workers to develop ways to eliminate
waste and food safety hazards. It also establisfehanisms through which workers can report
unaddressed violations. As one grower seekingcéRilfication told the New York Times, referring
to the monitoring role that farmworkers play ontified farms, “This program means that instead of
one auditor coming around once in a while to chatkhings, we have 400 auditors on the job all the
time.”**®  Workers receive higher wages at firms that dfedertified, a raise that continues only as
long as the grower remains in the programme, thaatiog incentives for them to work with the

grower to achieve and maintain compliaie.

The EFI standards address recruitment as well agkigpconditions. In order to be certified, a
grower must ensure that H-2A recruitment is freeasft to the worker, and that the recruiter consplie
with recruitment laws in workers’ origin countriaad in the United States, and does not discriminate
on the basis of gend&r- To offer EFI-certified businesses a way to dertras that their recruitment
practices meet these requirements, and to traikes®ron how to work in compliance with the
standards—including, most critically, on identifgirpractices that stand in the way of higher
standards on safety, product quality, and proditgtiand on ways to collaborate with growers to
resolve them—the UFW is in the pilot phase of atiaitive called CIERTO (Centro de Investigacion,
Entrenamiento, y Reclutamiento del Trabajador Cmgaiv, or Workers Centre for Research,
Recruitment, and Training). CIERTO is both anralsive, union-run recruitment enterprise, and a
unique worker training endeavour. It is currerdtyuctured as a project of the UFW with funding
provided by Andrews & Williamson, Costco, and foatidns, but the intent is to transition over the

first five years to an independent 501(c)(3) supgabentirely through employer payments.

CIERTO initiated its first pilot in December 201¢an Andrews and Williamson farm custom-built
for the EFI program in Baja California, Mexit3. The workers were chosen from Andrews and
Williamson’s existing employees. The next roundsraining will take place in early 2015, involving
a pool of 200-400 would-be migrants from San Lw$oBi. Participants were identified by Respuesta
Alternativa, a network of priests and community rbens dedicated to advancing workers’ and
human rights. Workers pay a nominal fee to CIER®Orecruitment or the training they receive.

Graduates will be certified to work in EFI fieldsnd will receive an immediate $200 bonus from

1481d. The unions involved in developing the EFI—PGUMOC, and the UFW—held discussions about the staisdwith
their members, and all three sent members to aapaemen farmworker’s Congress to spend severa dayiewing and
revising the standards. Id.

149 Strom & Greenhouse, On the Front Lines of Fooé$af

10 EF| at http://www.equitablefood.org/#!certificatife3c.

1iCcompliance Criteria v. 1.0, ‘Benchmark H2A, EFI, &30, available at
http://www.equitablefood.org/#!certification/c3c7.

152 EF| decided that the first pilot should involvédmal migration to avoid the extra layer of corogtion added by United
States immigration law. The plan is to expandchtdude H-2A workers by mid-2015. Author’s intenwisvith Joe Martinez,
UFW (Nov. 12, 2014).
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Andrews & Williamson to compensate them for théimg and prospective added value to the
company. During the first half of 2015, the workérom San Luis Potosi will migrate internally to
Baja California to pick strawberries and organiméboes in Andrews & Williamson fields. The next
stage of the pilot will involve H-2A recruitment @pproximately 175 workers for EFI-certified
Costco suppliers’ fields in the United States. RTD plans to rapidly scale up its recruitment and

training to cover at least 1000 workers in its setgear>

The Coalition of Immokalee Workers (CIW) is a memgbgp-based human rights organization of
farmworkers that has carried out a 15-year FairdFGampaign to improve the wages and working
conditions of tomato pickers in Florida. Throughiaitial boycott, as well as publicity campaigns
and protests, the Fair Food Campaign has won genaisf 12 industry giants including McDonalds,
Sodexo, Whole Foods, and—in early 2014—WalMarttgd-air Food Code of Condutt.In January
2015, the CIW was awarded a Presidential Awardstdaraordinary Efforts to Combat Trafficking in

Persons.

Like the farm worker unions profiled in this secticCIW came to the realization that a supply chain
strategy was necessary following nearly a decadwganizing focused on the local tomato industry
in the 1990s. The CIW realized that requiring Wdlial growers to meet their demands for higher
pay would only put them at a disadvantage in theketdor their produce, because of the downward
pressure consolidated retail food companies exartegrices at the farm levEf In 2001, CIW
launched a national mobilization of workers, studepeople of faith, and other concerned citizens
that continues to this day, pressuring retailemsntier the Fair Food Program and promise only to bu
from growers that follow the Fair Food Code of Cocid Taco Bell agreed to join the programme in
2005. Other companies followéd.

The Fair Food Code of Conduct was crafted withnisitee farm worker input, and—in addition to

raising wages—details new mandatory standardsaithétess specific problems in the industry from
the farm worker perspective. Among other mandates,Code requires that participating brands
commit to paying growers an additional 1.5 centsgmeind of tomatoes purchased in order to permit

them to comply with the Code and increase workeagjes while remaining competitivé€. Most of

153
Id.

154 This case study is based in part on interviewsaséérvation by the author in Immokalee, Floridenuhry 11-13, 2014.
1participating Buyers, AiR Foob STANDARDS COUNCIL, available at http:/fairfoodstandards.org/paptiting_buyers.htm.
1% Greg Asbed & Sean Sellers, The Fair Food Prog&omprehensive, Verifiable and Sustainable Change for
|1:5571rmworkers, 16 WPA. J.L.& Soc. CHANGE 39 (2013).

Id.
158 The 1.5 cents per pound is for conventional toemt&air Food Code of Conduct & Selected Guidanse, Foop
STANDARDS COUNCIL, available at http://fairfoodstandards.org/codalhtCherry, grape, and other specialty tomatoets tha
take longer to pick require a pass-through of ug.focents per pound. Email to author from Gregefis@uly 22, 2014) (on
file with author).
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that money is passed through to workers, increasieig wages by a third to a haif. Thirteen per
cent stays with the grower to cover increased platares and administrative costs due to the wage
increase and code compliarté®. These range from the provision of shade and frester in the
fields, to the use of time clocks and payment faurk spent waiting for work to begin, to a systédm o
progressive discipline to replace the fear of beiingd at the crew leader's whim. If a “zero
tolerance” violation—including forced labour, childbour, violence, or sexual assault—is found
occurring in a grower’s fields, the grower is remadvrom the Fair Food Program and is no longer

able to sell to participating buyers.

The Coalition has founded an independent orgaoizathe Fair Food Standards Council, to oversee
the pass-through of the funds from buyer to groweemworker, and the implementation of the
agreement. The Council audits each grower extelysat least once per season. Workers on any
farm can report violations to the grower, to a Bdur hotline staffed by Council investigators, or t
the Coalition. Retaliation for filing a complaiigt forbidden and has been swiftly addressed when it
occurs™®™ Fair Food Standards Council investigator SeaneBelhotes the critical role of workers
themselves in monitoring and enforcement: “If thaliais a snapshot, the complaint system is a

camcorder*?

CIW members act as educators for other farmwsrkerer the agreement, with
mandatory education sessions taking place at kdseé a season at every participating grower.

Workers are paid their regular wage while attendimgge sessions.

The Fair Food Code of Conduct forbids labour intedtiaries and mandates that the growers hire all
field workers directly. If a grower is found vidillag the direct hire requirement and does not rgmed
the violation within four weeks, participating bugemust stop purchasing from that groWaihis
approach is facilitated by the structure of thealdabour market, which to date has largely depdnde
on immigrants already present in the United Statgber than H-2A visa-holders who migrate from
other countries on a seasonal bd¥isinstead of using overseas recruiters, as is oh@ mvith the H-

2A programme, growers historically have fulfillekdetr labour needs by arranging for U.S.-based
farm labour contractors to supply crews of migraagsneeded. Such contractors, like guest worker
recruiters, play important roles as labour markégrmediaries (including assembling, transporting,

employing, and overseeing crews of workers), bat aotorious for their abuses, ranging from

159 The amount of the wage increase is not fixed,inaetases with each new retailer that joins thgEmme.
180 Author's interview with Sean Sellers, Investigateair Food Standards Council, Florida (Jan. 124208trikingly, the
Fair Food Program has also brought some unantaddatancial benefits to participating growersthat buyers have
proven willing to pay a premium of $2 per box fomatoes from growers certified by the Program. 1d.
181 For examples of how this and other provisionsheffair Food Code have been enforced, as well &gsimaf obstacles,
see Fair Food Program Report, 2011-2028; FOOD STANDARDS COUNCIL, available at
?Gtztp://WWW.fairfoodstandards.org/reports/FFP_ZOBLWeb_vl.O.pdf.

Id.
163 Fair Food Code of Conduct & Selected Guidance, Part I Points 5 and 6; Part 2, “Article II Violations” and “Consequences
of Article Il Violations.”
184 The Fair Food Program is currently contemplating@pansion that would bring H-2A workers intodtabit. Email
communication from Greg Asbed (September 27, 2014).
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exorbitant charges for everything from fresh watea ride to work in an unsafe van, to demanding

sexual favours in exchange for a place on a ceaytright slavery®®

The coercive power of the contractor is also addr@shrough the Fair Food Program’s provision
barring crew leaders from taking money from workiensany service. The direct hire requirement
represents a third model for managing labour reoent, alongside FLOC’s collectively bargained
approach and the UFW's alternative recruitmenttgntFair Food Standards Council investigators
report that the result of the direct hiring proeisinas been a shift to one of two models. Growéts w
larger operations have begun to bring former caidra in house, hiring them as direct employees to
fill many of the same roles they played when inagelemt. Others, including many smaller growers,
continue to pay intermediaries to provide transgarh and oversight in the fields, but cover aktso
themselves. Since the Fair Food Standards Coalsalmonitors wages, such growers have not been

able to pass this expense on to worke¥s.

As of the 2015 season, several Fair Food Programegs have begun hiring workers through the H-
2A programme. CIW and the Fair Food Standards dbarecurrently designing education and audit
modules that relate specifically to guest workerugment issues. The Fair Food Program will hold

growers accountable for all H-2A recruiter abugespding fees and other coercive practit®s.

185 The Coalition has been a part of seven successfaeputions of farm labour contractors for slasinge 1997. Sean
Sellers & Greg Asbed, The History and EvolutiorFofced Labor in Florida Agriculture, RACEETHNICITY.
MULTIDISCIPLINARYGLOBAL CONTEXTSL, 38-40 (Autumn 2011).

166 Author’s interview with Sean Sellers; author’s interview with Matthew Wooten, Investigator, Fair Food Stauda
Council, Florida (Jan. 12, 2014).

167 Email to author from Laura Safer Espinoza, Exeeubirector, Fair Food Standards Council (Octobe208,4) (on file
with author).
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5. Concluding remarks and recommendations

Before making recommendations about joint liabilityproaches to regulating recruitment based on

these case studies and additional research, seamedts are required.

First and foremost, such an approach will only wimksome contexts. At a minimum, for a
government-based joint liability regime to succeiedhould be rooted in countries characterized by
some respect for the rule of law, where governnaetdrs have a strong commitment to protecting
migrants and workers, some freedom to innovate, anldast limited resources at their disposal.
Ideally both the origin and the destination countl share these characteristics. If not, they are
more essential in the destination country, becd@usethere that liability against the employer lwil
need to be imposed. Likewise, there must be sdmekcon corruption, particularly with regard to
the bribery of government officials in origin cotias!®® Countries without these attributes are poor
candidates except in the rare cases where civigtsogroups have the power to step into the breach

and exert pressure on recruiters and employersesndwn.

Another key to success is the presence in bothnoagd destination nations of one or more trade
unions and non-governmental organizations thatggeants as their constituents, advocate for them
actively, and are in a position to participate e tgovernment initiative or at least to act as a
watchdog over it. Because these factors differ lyideound the globe, what works to improve

recruitment in Mexico for jobs in the United Stateay not necessarily have traction in other migrant

streams.

Even where the baseline conditions are presenpriigpt questions remain. In all efforts to control
recruitment abuses, there is the danger that régulavill simply drive more of the recruitment
industry underground. Whether this occurs in atjbability regime will depend to a large extemt o
the nature of the recruitment market. Such effaresless likely to succeed in markets where many
small recruiters serve many disparate employemsicpkarly where those employers are stand-alone
firms rather than subcontractors in product/sergibains. While it may be difficult to ever fully
exclude informal recruiters from the labour marletsituations where most recruiters supply labour
to firms in product/service chains capped by majompanies, it may be easier to drive the

recruitment market toward compliante.

168 See, e.g., Jureidini, Migrant Labour Recruitmer@#dar, supra note 7, at 77-79.

189 Those recruitment agencies are still likely totdmre working with chains of brokers and sub-ageloisn to the village
level. To bring those chains into compliance weljuire replicating the joint liability approachtime origin country, and
targeting the agency at the top of the chain ferviolations of its subcontractors.
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Another perennial concern is whether recruiters emgloyers will simply pass on to workers the
additional costs associated with the new regime.sdme extent, this is inevitable. But there are
ways to reduce the risk. At the origin, a requieainthat any legally-mandated charges (such as a
government visa fee) be paid to recruiters via bdgposit, as in the FLOC agreement, draws a bright
line that can be easily communicated to migramd, creates bank documentation of any transaction
where money changes hands. This should go sor@déestoward limiting recruiters’ ability to take
advantage of workers’ confusion about permissildstss At the destination, coupling the joint
liability regime with enhanced enforcement of minmmwage laws (both the national minimum wage
and any premium that employers are required toipayder to hire migrants from abroad) sets a
floor on wages. Since most migrants in agricultarad other seasonal jobs are paid at or near the
minimum permissible wage, enforcement of that flaolt limit the employer’s capacity to make
deductions from workers’ wages to cover recruitnmemsts, because doing so would bring pay below
the minimum. When employers do make illegal dedusti permitting migrants to recover the money
from employers through a basic administrative pgeder claiming unpaid wages, as Manitoba does,

is an important component of such a regime.

Finally, what of the pervasive origin country fehaat regulating recruitment via a chain liabilibg
less than in other ways, will make its migrants enexpensive and therefore less competitive in the
global market for mobile labour? Here, a joinbliy approach has an advantage over efforts to
control recruitment by an origin nation on its owrSuch regimes take recruitment costs out of
competition, which should be the ideal from thegioricountry perspectiv€® When the employer is
the principal target of enforcement, and the ligb#ttaches to recruitment from any country—as it
should, and as all destination country efforts ifgdfhere do—it does not matter where in the world

that employer looks for workers: all recruitersiwihve to comply with the same baseline standards.

The following recommendations are thus based oornmétion gathered in the case studies of this

report and are presented as a basis for furtheuskgn.

10 This highlights a sequencing issue for joint liiapinitiatives. To achieve the goal of takingraitment costs out of
competition, the destination country must makefitise move in mandating that all employers use clenp recruiters. But
few origin countries have a pool of “good” agendies position to meet these standards as sodreggb into effect. |
thank Bassina Farbenblum for this observation.efs sbward addressing this would be for destinagiovernments to build
in substantial lead time before a joint liabilityopision goes into effect, and to use that timedordinate publicity with
government officials in key origin countries abthg standards recruiters will be expected to meeally coupled with
support for agencies that wish to become certified.
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Establish a clear set of standards to govern recruiters at the national level and delineate

liability for violations of those standar ds.

Related observations:

a) Standards can be established legislatively, or—waitfention to the caveats set out

below—uvia a voluntary agreement such as a coderudct!7!

Standards can be set in the destination countyottigin country, or a combination.
Where laws in the origin and destination countrfedj the ideal is to harmonize
them by bilateral agreement. If this is not pdssilstandards originating in
destination countries should also require compéawith laws on recruitment in

effect in the origin country, and vice versa.

b) A firm’s acceptance of responsibility for recruitmen its supply chain should not be left
entirely to discretion. Voluntary schemes may thesnadequate unless they are coupled
with government or civil society mechanisms th&ate incentives significant enough to
induce participation by the vast majority of firmmsthe relevant market. Actors higher up
the supply chain can be brought into a joint ligotegime in different ways, as the case

studies demonstrate:

A law in the destination country can make employkgally and financially

responsible if their recruiters violate the staddar The law can also offer
employers access to a significant benefit—sucheagpobrary work visas—on a

demonstration that their recruiters comply with stendards.

A law in the origin country can require the emplioy@ sign a contract agreeing to

joint liability for recruitment abuses before higimvorkers from that country. This is
unlikely to be successful unless there is actiiereement in both the origin and

destination country.

Efforts by workers and consumers can encourageasmd to take responsibility

for recruitment in its labor supply chain.

171 As to the contents of the standards, the ILRW@jsteCore Principles offer an excellent startingnpoiLRWG, The
American Dream Up for Sale, supra note 7, at 6.
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¢) Recruiters should be liable for their own violascand also for those of the sub-agents to

which they are directly linked.

» Enforcement is critical. Application of the standards must be timey, consistent, and
widespread, imposing penalties and/or creating positive incentives that are significant

enough to change the behaviour of all market actors, including the employers.

Related observations

a) Firms make rational decisions about compliance weipg on the financial impact of the
sanction for violations and their calculation of tikelihood that the penalty will actually
be applied in their casé? Thus, joint liability approaches will work onlp the extent
that sanctions for contracting with non-compliagttruiters are meaningful and routinely

applied!’3

b) When the goal is to reshape a market so that aafithg it change their behaviour, the
penalties/rewards must be of a magnitude to compitethe penalties/rewards that the

market metes out.

One example of a powerful incentive is the requeeinthat the employer
demonstrate its recruiter(s)’ compliance with th@ndards as a prerequisite for

access to visas for temporary workers.

Other potential sanctions against employers inclide loss of a license to do
business, withdrawal of a certificate of occuparmya bar from competition for
government contracts. Stop-work orders and thargepf goods produced under

non-compliant conditions are two penalties thatehaeen used in other conteXts.

c) This dynamic changes the market for recruitmenvises. From the recruitment
agency’s perspective, the standards—once easyntweigoecause the government was
unable or unwilling to enforce them and becauseanig were willing to pay large sums

whatever the law said—become a precondition foes&to the lifeblood of jobs abroad.

172 For an analysis of factors influencing firms’ dsiens as to whether to comply with workplace stadsiasee David Weil,
Public Enforcement/Private Monitoring: Evaluatindlew Approach to Regulating the Minimum Wage, 88Us. & LAB.
REL. Rev. 238, 239-240 (Jan. 2005).

173 |n the case of sanction via law, this requireseii-staffed enforcement body or a self-executinacpss. Where the
sanction comes through public protest, it meantstiigaorganization responsible for the campaignomb must generate
meaningful pressure initially, but must crediblydi#e to threaten to renew the pressure if the emmfails to comply with
its promises.

174 For an overview of such penalties in the joinbilidy context, see Ruckelshaus et al., Who's thesBsupra note 52, at
37.
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In markets where employers regularly face joinbility for their recruiters’

violations, non-compliant recruiters should finétimany employers are unwilling

to contract with them.

Likewise, presuming that liability applies all theyy up the chain, brands at the top
of supply networks will begin to ask their subcawtors to show that they are only

working with compliant recruiters.

This market consequence is the primary enforcemmeahanism against recruiters

within a joint liability approach.

d) Effective enforcement such as this costs money.

Whether funded publicly, through union dues or @tév donations, or some
combination, all of these initiatives must be adegly resourced in order to have

their intended impact.

Symbolic efforts without funding behind them wiliff and indeed may increase
the sense among recruiters that they are free tehdd they wish because they are

beyond the reach of regulation.

» Both destination and origin country governments have critical roles to play in a joint

liability regime.
Related observations

a) Information-sharing is critical.

Origin country governments should adopt policiest tienerate accurate information

about recruiters, and should make that data pyldichilable. Such policies include:

O Creating a registry and licensing regime with aatuinformation about
the status of individual recruiters, and making timformation available

to the public through a real-time, searchable detely®

O Documenting recruitment abuses through inspectiohsecruitment
agencies and confidential worker interviews, aslwasl by collecting

information about problematic recruiters from agesccharged with

175 For detailed recommendations of best practicethiocreation of registries and licensing reginesécruitment, see
Jones, What Works in Recruitment Monitoring (draft)pra note 7, at 73-79.

47



b)

c)

d)

a)

addressing migrant claims and from labour attaéhesnbassies abroad,

and incorporating this information in the publidalzase.

Destination country governments should collect rimfation about an employer’s
relationship with recruiters as a part of the \agplication process, and should make
that data publicly available. (Origin countriesatthrequire government approval

before a migrant departs to work abroad shoulchdsame.)

Information sharing between agencies is essesiae recruitment abuses often go

hand in hand with poor working conditions and otvietations of the law.

In the destination countrgnforcement power against employesdsose recruiters violate
the standards should be held by an agency withr&erprotective mandate and broad
expertise regarding minimum wage and other basikplace standards. Similarly, in
the origin countryenforcement power against recruiterfo violate the standards should
be held by an agency with a worker-protective mémdad broad expertise regarding the
treatment of migrant workers. This is particularhportant since an entity solely charged
with enforcing recruitment laws would be more egasihptured by the recruitment

industry.

Both origin and destination country laws regardiegruitment must be systematically

enforced, and remedies for breaches must be ablessmigrant worker§®

Both origin and destination country laws imposirggng liability in the recruitment

context should include a private right of actiomlsat workers can bring claims in court.

Create a safe harbour for employerswho use a particular subset of recruiters.

Related observations

Under a joint liability regime, employers must fiadway to assure themselves, and the
enforcers of chain responsibility for recruitmetdrglards, that the recruitment agencies
they hire are free of violations. As a resulg tmposition of supply chain responsibility
for recruitment will generate employer demand fdrezruiter seal of approval” as proof
that a firm has done due diligence in contractitsgrécruitment agencies, and/or the

option of gaining a safe harbour by using a desegheecruitment process.

178 For studies highlighting the inaccessibility obpesses and remedies in the home country for ntigrarkers, see
Paoletti et al., Migrant Workers’ Access to Justioera note 7 (on Nepal); Farbenblum et al., Migrant Workers’ Access to

Justice, supra note 7 (on Indonesia).

7 The creation of a public registry for recruitecsipled with a safe harbour for employers that esgstered agencies has
been included several times in legislation propasdde US Congress in recent years, most notaly ird4, the
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b) There is a range of ways to create such a sealpvbaal or safe harbour.

Government-run registration and licensing

[0 Both origin and destination governments can esthbkcruiter registries
and licensing programs. Where an origin-destingpiain both have such
programs, the destination country should requiet thcruiters based in
the country of origin be licensed at home, as aqgndition for licensing
in the destination country.Countries have experiegrwith numerous
requirements for licensing, including bonding, kgrckind checks,
minimum and maximum sizes for firms, training prams, and other
mandates. Likewise, there is a range of approathesspections and
penalties. It is critical that countries estalilighnew programs learn

about what works and what doesn’t from those thaelgone befor?®

O Programs in origin countries should incorporate istegtion and
licensing requirements for agents and sub-agentgelisas for principal
recruitment agencies. Principal recruitment agenshould be held

liable for the violations of their non-licensed atgeand sub-agents.

O Government licensing programs may consider -creatiegularly
updated, searchable on-line databases that notactitins taken in
relation to each recruiter, including the reasoos duspensions and
revocations. As one example, Singapore has desela recruiter

licensing database that includes many of theseesltst®

0 Registration and licensing programs are only wohilev if their
requirements are consistently enforced. Programmsuld not be
established unless there is the political will tmd them at a level that

permits adequate staffing.

Comprehensive Immigration Reform bill that passed3teate in 2013 but was never enacted. Such agabpas not yet
been made law.

178 For a very recent comprehensive review of licemgirograms in Colombo Process countries and thstirdeion states,
and a detailed set of recommendations that rdééesbns learned, see Jones, What Works in Recruitvh@mitoring (draft),
supra note 7 (“Part I: Recruitment Monitoring”). rlem example of how other countries’ experiencesbzaused to guide
the creation of a new licensing program in a sjeciintext, see Lily S. Axelrod & Micaela Pachecdh&los,
Strengthening Migrant Workers Protections: Impletimgna Registry and Licensing Program in accordavite the New
Recruitment Agency Regulation [in MexicoREDESC (July 2014), available at http://www.prodesg..mx/wp-
content/uploads/2014/07/Strengthening-Migrant-Wskerotections-Policy-Brief.pdf.

17 Employment Agency Directories, IMSTRY OF MANPOWER (Jan. 10, 2013 11:22AM) (Singapore), available at

http://www.mom.gov.sg/foreign-manpower/employmegéscies/employment-agency-directory/Pages/emplotamen
agency-directory.aspx.
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Voluntary certification

O Voluntary certification systems come with considéearisks. If an
initiative does offer an employer a safe harbouruging a recruiter that
has obtained certification through a voluntaryi@ive, it must take
great care to ensure that the certification procesigorous and free of

conflicts of interest.

Even the best certification systems may be undgneompeting
schemes set up by recruiter representatives, wititas names but
much laxer standards; by recruiters’ lack of cdrbreer their sub-
agents, so the firm may be certified as compliamtemvorkers in
villages continue to pay bribes to brokers who pagt of the
recruiter’s chain; by the fact that recruiterseaftmeet with
would-be migrants in the field, rather than at xedi site that
would be easier for an auditor to observe; anchbyfast-changing

nature of the industrif°

O While there is no such thing as an ironclad regilessons from effective
product chain liability initiatives, including inapticular the Fair Food
Program profiled above, suggest that the followiage important

factors!®!

Ensure that recruiters and employers are consuéigarding the
code, but that they do not hold explicit or funoab decision-

making power about either the standards or theqglieggion.

180 Similar problems have plagued garment productastification programs. For two books exploringgéssues from
quite different perspectives, seeL ESBENSHADE MONITORING SWEATSHOPS WORKERS CONSUMERS AND THE APPAREL
INDUSTRY (2004); RICHARD LOCKE, THE PROMISE AND LIMITS OF PRIVATE POWER: PROMOTING LABOR STANDARDS IN A

GLoBAL EcoNnomY (2013} see also Mark Barenberg, Toward a Democratic Mofféfansnational Labour Monitoring?
(Brian Bercusson and Cynthia Estlund, eds., Ha8Meclan Walsh & Steven Greenhouse, Inspectors Gettifiakistani
Factory as Safe before Disaster, NLiES (Sept. 19, 2012), available at
http://www.nytimes.com/2012/09/20/world/asia/pasisfactory-passed-inspection-before-fire. html?payaad=all.

1811 addition to building on the successful elemafthe Fair Food Program, the recommendationkigsection draw on
the examples of the Accord on Building and Fire &afe Bangladesh, available at http://bangladeshacow/ (for a useful
analysis of the advances in the Accord, see Benjataisler & Jeremy Blasi, Making Global Corporatidrsbor Rights
Commitments Legally Enforceable: The Bangladesh Breakigh, WbRKERRIGHTS CONsSORTIUM (June 18, 2013), available
at http://www.cleanclothes.org/resources/recommendading/making-global-corporations2019-labor-tigbommitments-
legally-enforceable-the-bangladésieakthrough; the insights of Mark Barenberg, including those expressed in Toward a
Democratic Model of Transnational Labour Monitoring?; and discussions with Jeremy Blasi regarding the Workers Rights
Consortium. See author’s interviews with Mark Barenberg, Professor, Columbia University School of Law; co-founder,
Workers Rights Consortium, New York (Aug. 22, 2013}l deremy Blasi, formerly Director of Research ang$tigations,
currently Senior Consultant, Workers Rights Consortf@et. 15, 2013).
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In addition to covering recruitment costs, emplgyshould be
required to pay some part of the additional expentdeir

recruiters must make in order to comply.

Monitors should be independent of the recruitmemd a
employment firms, and should not be paid by theatieatthey

audit.
Compliance should be assessed through multiple amésins:

Employers should be required to share all inforaratibout
the recruiters they use, and recruiters shouldeeired to

share all information about the employers they supp

Inspections should be frequent and thorough, ardildh
incorporate confidential interviews with workersotib at

and away from work.

Recruiters and employers should give full access to

financial documents during audits.

Workers should be deputized as monitors and shioane
multiple routes to report violations, including dkigh trade
unions, other legitimate worker representativesirosted

non-governmental organizations.

Non-compliance that is not quickly remedied shoeklilt in swift

suspensions and removals.

The results of inspections should be shared withsfiand workers

via web, email, and hand-outs.

Alternatives to Traditional Recruiters

O A complementary approach to licensing is to offi@ptyers immunity
from joint liability (or other benefits, such asstar processing) if they
contract workers via a designated entity. Altexest can take a range of

forms.

Direct recruitment The employer recruits and hires workers
itself, rather than through an intermediary. TH&/Gnandate of

direct hiring for all participating growers is axaenple of such an
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approach. Government officials enforcing the Malmt law and
the UK GLA believe that they have increased the lmemof firms

recruiting directly rather than through intermeiiar®?

Government recruitment An origin country government
establishes a department and public procedure ghrethich all
recruitment, or recruitment for a particular sectoust occur. A
state or provincial government can do the same. es&h
arrangements may be made unilaterally, or as paat llateral

agreement with a destination country.

Non-profit recruitment A trade union or non-governmental
organization establishes its own intermediary, ésample the
UFW’s pilot CIERTO effort, or offers its seal of pyoval to an

existing non-profit or government entity.

Recruitment via a private “good recruiter” A private recruiter is
explicity founded on good recruitment principledat are
consistent with the initiative’s standard®.There have been a
number of efforts to create “good recruiter” modelslowever,
most struggle to stay in business because they congpete with
other recruiters that do not adhere to the samb bigndards.
Creating a safe harbour for such efforts in thetexinof an
effective joint liability initiative should help bster their

sustainability.

» Incorporate significant roles for migrant workers themselves in the design of policy about

recruitment and in its monitoring and enfor cement.*®*
Related observations
a) Key roles for workers include:

Policy designers, recommending standards and puoesdased on their intimate

knowledge of how the recruitment system works.

182 Author’s interview with Jay Short; author’s interview with Paul Broadbent, Chair, UK Gangmasters’ Licensing Authority

(Sept. 5, 2013).

183 Tywo examples are FSI International in Nepal (ffiww. fsi-worldwide.com/) and The Fair Hiring Irdtiive in the
Philippines. See also descriptions in Jureidinigidint Labour Recruitment to Qatar, supra note 73at4.

184 Eor an argument in favour of this approach aloith several case studies, see Janice Fine & Jerthilon,
Strengthening Labor Standards Enforcement throwgtne€rships with Workers’ Organizations, 38.P& Soc'y 552
(2010). For a description of roles that NGOs anithuis may be able to play in the defense of migraigthts during
recruitment, see Jones, What Works in Recruitmermtitdang (draft), supra note 7, at 109-114.

52



Monitors, deputized to observe recruiter behavana provided with multiple routes

to report non-compliance.

Participants in organizing efforts which createremuic pressure that can encourage
firms at the top of the supply chain to adopt ewkdnstandards and in collective
bargaining through trade unions to change the hehawf governments, employers,

and recruiters.

Peer educators, providing information pre- and pdsparture not only about formal

rights but about real conditions and sources opstn the ground.

0 Would-be migrants should learn about their rightsurirgy
recruitment/employment and how to enforce them reefiey have
decided to migrate or committed to a particularuier, rather tharif
at all) at sessions immediately before they depamte all of these

decisions have been made.

b) To play these roles, migrant workers need instihal support from trade unions and
non-governmental organizations that they can acletis at home and while working.
The ideal situation involves collaboration betweawmigin and destination civil society

organizations that offer them representation brigghe two location&®
* Protect migrant workersfrom retaliation when they exercisetheir rights.
Related observations:

a) Any recruitment firm whose employees or agentsdtere the worker or her family

members with retaliation must be barred from tregpam.

b) Blacklisting of migrant workers who raise complainby employers or by any recruiter

(including public agencié®), must be prohibited.

185 See Gordon, Roles for Workers and Unions in Regugdtabour Recruitment in Mexico (forthcoming 201%)pr two

examples of organizations in the United Statesgdbek to make transnational justice more availabtgoss-border migrant
workers in North and Central America, see Centradderechos del Migrante, www.cdmigrante.org, atab&@ Workers
Justice Alliance, www.globalworkers.org. For plagi of collaborations between unions and other amrlorganizations in
origin and destination countries, see Jennifer Goydowards Transnational Labor Citizenship: Restmirat) Labor
Migration to Reinforce Workers’ Rights, UBERKELEY L. SCH., THE CHIEF JUSTICE EARL WARREN INST. ON RACE,

ETHNICITY, & DIVERSITY (2009), available at https://www.law.berkeley.ditles/Gordon_Transnatl_Labor_Final.pdf.

18 For an illustration of why such protections aregssary even in the context of government recruitnsee the British
Columbia Labour Relations Board’s (BCLRB) 2014 decisio@éntain Employees of Sidhu & Sons Nursery Ltd., BCLRB
(Mar. 20, 2014), available at
http://s3.amazonaws.com/migrants_heroku_productaias/1509/2014canliil2415_original.pdf?13963678B7e BCLRB
found that the Mexican Consulate in Vancouver haghisted several Mexican citizens employed on tay visas in
British Columbia, making it impossible to returntbeir jobs the following season, because they bhagarted an
organizing effort by the United Food and Culinaryriégs Union Canada.
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c) To this end, one requirement that employers coaldelguired to mandate for their labour
supply chains (and that also could be incorporatedestination country immigration
legislation) is presumptive re-hire for temporarjgrant workers, who otherwise face
extended periods of uncertainty about whether thdly be called back for the next

season.

Presumptive re-hire offers workers some protectiom retaliation by the employer

and recruiter for the migrants’ efforts to addreiséations on the job.
FLOC's system offers one example of how this migbtk.*®’

d) Migrant mobility between jobs in the destinatioruntry is essential. If a worker is fired
or mistreated by the employer for defending hehtagshe must be able to change jobs
while keeping her visa, and should have a rightetbain and work in the destination

country while her claim against the employer isgomg.

* Involve active transnational collaboration between origin and destination country

governments and between origin and destination trade unions and other civil society actors.

Related observations

a) While an origin or a destination country can essibjjoint liability for recruitment
unilaterally, to truly hold firms and agencies lelor each other’s violations requires

bilateral collaboration.

In most of the case studies | have offered hereiglier, and in spite of some formal
agreements to collaborate, destination and origimtry actors largely work alone,

each within its own domestic legal regime.

O As the Manitoba and Netherlands case studies dndfahe organizing
examples make clear, an effort run entirely froteatination country can be
successful from the destination country’s perspecit it drives employers

toward direct employment or toward the use of gwuiters it certifies.

O However, destination-country-only approaches faodblpms of proof and a

lack of information about the recruitment industmyorigin countries, do not

187 NGA's Forced Labor Prevention Accord, currentlydandevelopment, represents another approach sampgive re-

hire. Author’s interview with Jennifer J. Rosenbalsgal and Policy Director, National Guestworkeltafice, New
Orleans (Apr. 25, 2014); author’s interview with Saket Soni, Founder and Executive Director, National Guestworkers
Alliance, New Orleans (Apr. 24, 2014); see also Michelle Chen, What if Your Ability to Stay in This Country Depended on
Your Employer.
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tap origin country actors’ knowledge of the reanént industry, minimize
the origin country government’s responsibility faddressing recruitment

violations, and risk creating solutions that sesestination country interests
only.

When origin country regulates recruitment in parshg with a destination country
that has similar goals, and each party enforcesréglations within its own

jurisdiction while sharing information across baglethe arrangement mitigates
concerns about disadvantaging the origin countacsess to jobs abroad, while
enhancing the enforcement capacity along the cmmwhole.

b) Where government-to-government bilateral agreerigenot possible, it may be feasible

to achieve bilateral pilot projects through colledimn with individual government
agencies, or with state or provincial authorities.

Links between advocates and trade unions in baihtoes are essential. It is critical that
these transnational relationships be built on andation of transparency, democratic
decision-making, and shared resources, to addresgnisunderstandings and power

imbalances that so often stymie true collaboraticsuch contexts.
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